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Trangtional provisions Schedule 2

Schedule 2—Transitional provisions

1 Definitions

D)

(2

In this Schedul e

Board means the Tax Practitioners Board established under
section 60-5 of the new law.

commencemenineans the commencement of Schedule 1 to this Act.
new lawmeans the Tax Agent Services Act 2008.

old law means Part VIIA of the Income Tax Assessment Act 1936 asin
forceimmediately before commencement.

Subject to subitem (1), an expression used in this Schedulethat is also
used in the Income Tax Assessment Act 1997 has the same meaning in
this Schedule as it hasin that Act.

2 Registration of a tax agent continues in force

D

(2

If an entity was, immediately before commencement, aregistered tax
agent within the meaning of the old law, the entity is taken to bea
registered tax agent within the meaning of the new law for the period:
(8 beginning on the day on which this Schedule commences,
and
(b) ending on the day on which:
(i) theentity’sregistration would have expired under the
old law but for its repeal by Schedule 1 to this Act; or
(i) theentity’ sregistration is terminated under
Subdivision 30-B or 40-A of the new law;
whichever occursfirst.

If an entity was, immediately before commencement, taken not to be a
registered tax agent within the meaning of the old law because of
subsection 251K (6) of the old law (which relates to suspension), the
entity is taken to have been suspended under section 30-25 of the new
law for the period:
(a) beginning on the day on which this Schedule commences;
and
(b) ending on the day on which the suspension would have ended
under the old law but for its repeal by Schedule 1 to this Act.

Tax Agent Services (Consequential and Transitional Provisions) Bill 2008 No. , 2008
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Schedule 2 Trandtional provisions

3 If subitem (2) appliesin relation to an entity, immediately after the
period of suspension ends, the entity is taken to be aregistered tax agent
within the meaning of the new law for the period:

(a) beginning on the day immediately after the day on which the
suspension ends; and
(b) ending on the day on which:

(i) theentity’sregistration would have expired under the
old law but for its repeal by Schedule 1 to this Act; or
(i) theentity’ sregistration is terminated under
Subdivision 30-B or 40-A of the new law;
whichever occursfirst.

3 Special rule relating to the registration of nominees of tax
agents
If a person was, immediately before commencement, registered asa

nominee under the old law, the person is taken to be aregistered tax
agent within the meaning of the new law for the period:

(a) beginning on the day on which this Schedule commences;
and

(b) ending on the day on which:

(i) the person’sregistration as anominee would have
ceased under the old law but for its repeal by Schedule 1
to this Act; or

(if) the person’sregistration asaregistered tax agent is
terminated under Subdivision 30-B or 40-A of the new
law;

whichever occursfirst.

4 Special rule relating to the provision of BAS services by
certain individuals

(@) If:
(8 immediately before commencement, an individual:
(i) was a person referred to in subsection 251L (6) of the
old law; and
(if) was providing BAS services within the meaning of
subsection 251L (7) of the old law; and
(b) during the 2 year period beginning immediately after
commencement, theindividual provides a BAS service
within the meaning of the new law;

6 Tax Agent Services (Consequential and Transitional Provisions) Bill 2008  No.
2008

EXPOSURE DRAFT



© 0o N o g A~ W

10
11

12
13
14
15
16
17
18
19
20
21
22
23
24
25

26
27

28

29
30

31
32

33
34
35

EXPOSURE DRAFT
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theindividual istaken to be aregistered BAS agent within the meaning
of the new law for the 2 year period.

2 If:
(& anindividual is not a person mentioned in subitem (1); and
(b) immediately before commencement the individual provides a
BAS service within the meaning of the new law; and
(c) during the 2 year period beginning immediately after
commencement, theindividual provides a BAS service
within the meaning of the new law;

theindividual istaken to be aregistered BAS agent within the meaning
of the new law for the 2 year period.

3 If:

(& anindividual appliesfor registration asaregistered BAS
agent under section 20-20 of the new law before the end of
the 3 year period beginning immediately after
commencement; and

(b) theindividual would be digiblefor registration but for the
operation of paragraph 20-5(1)(b) of the new law (which
requires the Board to be satisfied that the individual meets
requirements prescribed by regulations, including
requirements in relation to qualifications and experience in
respect of registration as aregistered BAS agent); and

(c) theBoard is satisfied that theindividual had been providing
BAS services to a competent standard for a reasonable period
before making the application;

then, despite paragraph 20-5(1)(b) of the new law, the individual is
eligiblefor registration.

5 Transitional regulations

@ The Governor-General may make regulations prescribing matters:
(&) required or permitted by this Schedule to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Schedule.

2 In particular, regulations may be made prescribing matters of a
transitional nature (including any saving or application provisions)
relating to the amendments or repeals made by Schedule 1 to this Act.

Tax Agent Services (Consequential and Transitional Provisions) Bill 2008 No. , 2008
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Tax Agent Services Regulations
2008

Select Legislative Instrument 2008 No.

I, PHILIP MICHAEL JEFFERY, Governor-Genera of the
Commonweath of Australia, acting with the advice of the
Federal Executive Council, make the following Regulations
under the Tax Agent Services Act 2008.

Dated 2008

Governor-General
By His Excellency’ s Command

[DRAFT ONLY —NOT FOR SIGNATURE]
Assistant Treasurer
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Part 1

Introduction

Name of Regulations

These Regulations are the Tax Agent Services Regulations
2008.

2 Commencement
These Regulations commence on [TBA].

3 Definitions
In these Regulations:
Act means the Tax Agent Services Act 2008.
Board means the Tax Practitioners Board established by
section 60-5 of the Act.
recognised BAS agent association has the meaning given by
regulation 4.
recognised professional association (or RPA) has the meaning
given by regulation 5.
secretary means the secretary of the Board, and includes, in his
or her absence, a person who for the time being performs the
duties of the secretary.

4 Recognised BAS agent association

(1) In these Regulations, an organisation is a recognised BAS
agent association if:

(a8 the organisation applies to the Board for recognition in
accordance with this regulation; and

(b) the Board decides to recognise the organisation in
accordance with this regulation.

(2) The organisation may apply to the Board for recognition as a
recognised BAS agent association only if the requirements set
out in Part 2 of Schedule 1 exist in relation to the organisation.

2 Tax Agent Services Regulations 2008 2008,
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(3) The organisation must make the application using a form
approved by the Board for this subregulation.

Decision about recognition

(4) Assoon as practicable after receiving an application, the Board
must consider the application and decide whether to recognise
the organisation.

(5) If dl of the requirements set out in Part 2 of Schedule 1 exist in
relation to the organisation, the Board must:
(@) decide to recognise the organisation; and
(b) notify the organisation, in writing, of the decision; and
(c) publish anotice of the decision on the Board' s website.

(6) Subject to subregulation (7), if one or more of the requirements
set out in Part 2 of Schedule 1 do not exist in relation to the
organisation, the Board must:

(@) refuseto recognise the organisation; and

(b) notify the organisation, in writing, of the decision and the
reasons for the decision.

(7) For the period of 3 years starting when this regulation
commences, the Board may decide to act under subregulation
(5) or (6) if item 209 of Part 2 of Schedule 1 is the only
requirement that does not exist in relation to the organisation.

Termination of recognition

(8) If the Board believes that one or more of the requirements set
out in Part 2 of Schedule 1 have ceased to exist in relation to a
recognised BAS agent association, the Board must:

(@ notify the recognised BAS agent association, in writing, of
the Board's belief, and the reasons for the Board’s belief;
and

(b) invite the recognised BAS agent association to make a
written submission to the Board about the existence of the
requirements, within a reasonable period specified in the
notification; and

2008,
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(c) assoon as practicable after the end of the period, consider
whether one or more of the requirements have ceased to
exist in relation to the recognised BAS agent association,
having regard to any submission made by the recognised
BAS agent association.

(9) If the Board is satisfied, after acting under subregulation (8),
that one or more of the requirements set out in Part 2 of
Schedule 1 have ceased to exist in relation to the recognised
BAS agent association, the Board must:

(@ terminate the recognition of the organisation; and
(b) notify the organisation, in writing, of the decision and the
reasons for the decision.

Review of decisions

(10) Application may be made to the Administrative Appeas
Tribunal for review of:
(@) adecision of the Board under subregulation (6) to refuse
to recognise an organisation; and
(b) a decision of the Board under subregulation (9) to
terminate the recognition of a recognised BAS agent
association.

5 Recognised professional association

(1) In these Regulations, an organisation is a recognised
professional association (or an RPA) if:
(@ the organisation applies to the Board for recognition in
accordance with this regulation; and
(b) the Board decides to recognise the organisation in
accordance with this regulation.

(2) The organisation may apply to the Board for recognition as a
recognised professional association only if the requirements set
out in Part 1 of Schedule 1 exist in relation to the organisation.

(3) The organisation must make the application using a form
approved by the Board for this subregulation.

4 Tax Agent Services Regulations 2008 2008,
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(4)

©)

(6)

(7)

(8)

Decision about recognition

As soon as practicable after recelving an application, the Board
must consider the application and decide whether to recognise
the organisation.

If al of the requirements set out in Part 1 of Schedule 1 existin
relation to the organisation, the Board must:

(@) decide to recognise the organisation; and

(b) notify the organisation, in writing, of the decision; and

() publish anotice of the decision on the Board' s website.

If one or more of the requirements set out in Part 1 of Schedule
1 do not exist in relation to the organisation, the Board must:

(@) refuseto recognise the organisation; and

(b) notify the organisation, in writing, of the decision and the
reasons for the decision.

Termination of recognition

If the Board believes that one or more of the requirements set
out in Part 1 of Schedule 1 have ceased to exist in relation to an
RPA, the Board must:

(@ notify the RPA, in writing, of the Board's belief, and the
reasons for the Board’ s belief; and

(b) invite the RPA to make a written submission to the Board
about the existence of the requirements, within a
reasonabl e period specified in the notification; and

(c) assoon as practicable after the end of the period, consider
whether one or more of the requirements have ceased to
exist in relation to the RPA, having regard to any
submission made by the RPA.

If the Board is satisfied, after acting under subregulation (7),
that one or more of the requirements set out in Part 1 of
Schedule 1 have ceased to exist in relation to the RPA, the
Board must:

(@ terminate the recognition of the organisation; and

(b) notify the organisation, in writing, of the decision and the
reasons for the decision.

2008,
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Review of decisions

(9) Application may be made to the Administrative Appeals
Tribunal for review of:

(@) adecision of the Board under subregulation (6) to refuse
to recognise an organisation; and

(b) a decision of the Board under subregulation (8) to
terminate the recognition of an RPA.

6 Meaning of tax agent service — services that are not
tax agent services

For subsection 90-5 (2) of the Act, aservicethat is provided by
an auditor of a self managed superannuation fund under the
Superannuation Industry (Supervision) Act 1993 is not a tax
agent service.

Part 2 Registration

7 Eligibility for registration as tax agent — prescribed
requirements

For paragraph 20-5 (1) (b) of the Act:

(@ the requirements set out in Part 1 of Schedule 2 are
prescribed; and

(b) an individual is only required to comply with a
requirement prescribed in one of the items in that
Schedule.

8 Eligibility for registration as BAS agent — prescribed

requirements

For paragraph 20-5 (1) (b) of the Act:

(@ the requirements set out in Part 2 of Schedule 2 are
prescribed; and

(b) an individual is only required to comply with a
requirement prescribed in one of the items in that
Schedule.

6 Tax Agent Services Regulations 2008 2008,
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Item

Application for registration — fees
For paragraph 20-20 (2) (b) of the Act, the fee for an
application to the Board for registration is set out in the table.

Note The period of registration is for at least 3 years. see subsection 20-
25 (4) of the Act. Registration may be renewed with effect from when
current registration expires. see section 20-50 of the Act.

For an application for this type of registration ... the feeis ...

Registration as atax agent who carries on a business as
atax agent

Registration as atax agent who does not carry on a
business as atax agent

Registration asa BAS agent who carries on abusiness
asaBAS agent

Registration asa BAS agent who does not carry on a
business asa BAS agent

Part 3

10

Investigations

Power to require witnesses to attend — allowances
and expenses

For subsections 60-85 (2) and (3) of the Act, the alowances
and expenses payable to a person who is required, under
subsection 60-85 (1) of the Act, to attend an investigation are
set out in the table.

2008,
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Item

Person

Allowances and expenses

Person required to attend to give
evidence because of that
person’s professional, scientific
or other special skill or
knowledge

Person not mentioned initem 1

Person mentioned initem 1 or 2,
giving skilled evidence

Person mentioned initem 1 or 2

In respect of each day on which the
person attends, the amount

specified in the High Court Rules
2004 in relation to the expenses of a
witness of that kind

In respect of each day on which the
person attends, the amount

specified in the High Court Rules
2004 in relation to the expenses of a
witness of that kind

In addition to the amount payable to
the person under item 1 or 2, an
amount that the Board considers
reasonable and properly incurred
and paid for qualifying to give
skilled evidence

In addition to the amount payable to
the person under item 1 or 2, and
any amount payable under item 3:

(@) an amount that the Board
considers reasonable for the
actual cost of the person’s
conveyance; and

(b) an amount that the Board
considers reasonable for
sustenance or maintenance

Part 4

11

The Tax Practitioners Board

Appointment of secretary

(1) For section 60-65 of the Act:
€)

the Commissioner must make available to the Board a

sufficient number of persons engaged under the Public
Service Act 1999, and performing duties in the Australian
Taxation Office, to provide administrative assistance to

the Board; and

Tax Agent Services Regulations 2008
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(b) the Commissioner must identify one of those persons as
the secretary of the Board.

(2) The Commissioner must consult the Board before appointing a
person as the secretary.

(3) The secretary must:

(@ manage the resources made available for the purpose of
administrative assistance to the Board, in accordance with:

(i) the Public Service Act 1999; and

(i) the Financial Management and Accountability Act
1997; and

(iii) other applicable legidation; and
(b) attend all meetings of the Board; and
(c) keep arecord of the proceedings of the Board.

(4) A certificate or other instrument given or issued by the Board
is taken to be sufficiently authenticated if signed by the
secretary on behalf of the Board.

2008,
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Schedule 1 Requirements in relation to

Part 1

101
102
103

104

105

potential RPAs and
recognised BAS agent
associations

(regulations 4 and 5)

Recognised professional association

The organisation is anon-profit organisation.

The organisation has at least 1 000 voting members.

The organisation has adequate corporate governance and
operational procedures to ensure that:

@
(b)

it is properly managed; and
itsinterna rules are enforced.

The organisation has professional and ethical standards for its
voting members, including terms to the effect that:

@
(b)
(©
(d)
()

voting members must undertake at least 15 hours of
continuing professional education each year; and

voting members must be of good fame, integrity and
character; and

each voting member is subject to rules controlling the
member’ s conduct in the practice of that profession; and
each voting member is subject to discipline for breaches of
thoserules; and

if avoting member is permitted by that organisation to be
in public practice, the voting member has professiona
indemnity insurance.

The organisation has satisfactory arrangements in place for:

@

(b)
(©

notifying clients of its members, or of members of its
member bodies, as to how to make complaints; and

receiving, hearing and deciding those complaints; and
taking disciplinary action if complaints are justified.

10
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106 The organisation has satisfactory arrangements in place for
publishing annual statistics about:

(@ the kinds and frequency of complaints made to the
organisation (except complaints under the Act about tax
agents registered under the Act); and

(b) findings made as aresult of the complaints; and

(c) action taken as aresult of those findings.

107 The organisation is able to pay its debts as they fall due.
108 The management of the organisation:

(@ isrequired to be accountable to its members; and

(b) is required to abide by the corporate governance and
operational procedures of the organisation.

109 Each voting member of the organisation is required to comply
with at least one of the following requirements:

(@ the member has been awarded a degree or a post-graduate
award from:

(i) anAustraian tertiary institution; or
(i) anequivaent institution;
in the discipline of accountancy;

(b) the member has been awarded a diploma or higher award
from:

(i) aregistered training organisation; or
(i) anequivaent institution;
in the discipline of accountancy;

(c) the member is admitted as a Barrister or Solicitor of the
Supreme Court of a State or Territory;

(d) the member was registered as a tax agent for the purposes
of Part VIIA of the Income Tax Assessment Act 1936 both:

(i) immediately before the commencement of the Act;
and
(i) immediately before the commencement of
section 39 of the Taxation Laws Amendment Act
(No. 2) 1988.
2008, Tax Agent Services Regulations 2008 11
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110

Part 2
201
202

203

204

An organisation is taken to have arrangements that comply
with a requirement in item 104, 105 or 106 if the organisation
is subject to:

(@) alaw of aState or Territory; or

(b) arule or other instrument of a body created by or under a
law of a State or Territory;

that sets out a requirement in terms that are the same, or that
have a similar effect, to the requirement in item 104, 105 or
106.

Recognised BAS agent association
The organisation is anon-profit organisation.

The organisation has:
(@ atleast 1 000 voting members; or

(b) a least 500 voting members who are BAS agents
registered under the Act;

or both.

The organisation has adequate corporate governance and
operational procedures to ensure that:

(@ itisproperly managed; and
(b) itsinterna rules are enforced.

The organisation has professional and ethical standards for its
voting members, including terms to the effect that:

(@ voting members must undertake at least 15 hours of
continuing professional education each year; and

(b) voting members must be of good fame, integrity and
character; and

(c) each voting member is subject to rules controlling the
member’ s conduct in the practice of that profession; and

(d) each voting member is subject to discipline for breaches of
those rules; and

(e) if avoting member is permitted by that organisation to be
in public practice, the voting member has professiona
indemnity insurance.

12
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205

206

207
208

209

The organisation has satisfactory arrangements in place for:

(@ notifying clients of its members, or of members of its
member bodies, as to how to make complaints; and

(b) receiving, hearing and deciding those complaints; and

(c) taking disciplinary action if complaints are justified.

The organisation has satisfactory arrangements in place for
publishing annual statistics about:

(@ the kinds and frequency of complaints (except complaints
under the Act about tax agents registered under the Act);
and

(b) findings made as aresult of the complaints; and
(c) action taken as aresult of those findings.

The organisation is able to pay its debts as they fall due.

The management of the organisation:
(@ isrequired to be accountable to its members; and

(b) is required to abide by the corporate governance and
operational procedures of the organisation.

Each voting member of the organisation has been awarded at
least a Certificate IV Financial Services (Bookkeeping), or a
Certificate IV Financial Services (Accounting), from:

(@) aregistered training organisation; or
(b) anequivalent institution.

2008,
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Schedule 2 Eligibility for registration as
tax agent or BAS agent —
prescribed requirements

(regulations 7 and 8)

Part 1 Tax agents

Division 1 Requirements

Tertiary qualifications

101 A requirement is that:

(@ either:

(i) theindividual has been awarded:

(A)

(B)

a degree or a post-graduate award from an
Australian tertiary institution in the discipline
of accountancy; or

a degree or award that is approved by the
Board from an equivalent institution in the
discipline of accountancy; or

(i) theindividual:

(A)

(B)

has been awarded a degree or a post-graduate
award from an Australian tertiary institution,
or a degree or award that is approved by the
Board from an equivaent ingtitution, in
another discipline that is relevant to the tax
agent services to which the application
relates; and

has successfully completed a course in basic
accountancy principles that is approved by
the Board; and

(b) the individual has successfully completed a course in
Australian taxation law that is approved by the Board; and

() the individual has successfully completed a course in
commercial law that is approved by the Board; and

14 Tax Agent Services Regulations 2008 2008,
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(d) the individual has been engaged in the equivalent of 12
months of full-time relevant experience in the preceding 5
years.

Note The Board may approve a course for paragraph (b) or (c) by an
approval process, an accreditation scheme, or by other means.

Diploma or certificate

102 A requirement is that the individual:
(@ hasbeen awarded adiplomaor higher award from:
(i) aregistered training organisation; or
(i) anequivaent institution;
in the discipline of accountancy; and
(b) has successfully completed a course in Australian taxation
law that is approved by the Board; and
() has successfully completed a course in commercial law
that is approved by the Board; and
(d) has been engaged in the equivalent of 2 years of full-time
relevant experience in the preceding 5 years.
Note The Board may approve a course for paragraph (b) or (c) by an
approval process, an accreditation scheme, or by other means.
Admission to legal practice
103 A requirement is that the individual:
(@ has successfully completed:
(i) the academic and other requirements for admission
as a Barrister or Solicitor of the Supreme Court of a
State or Territory; and
(i) acoursein Australian taxation law that is approved
by the Board; and
(iii) a course in basic accountancy principles that is
approved by the Board; and
(b) the individual has been engaged in the equivalent of 12
months of full-time relevant experience in the preceding 5
years.
Note The Board may approve a course for subparagraph (a) (ii) or (iii) by
an approval process, an accreditation scheme, or by other means.
2008, Tax Agent Services Regulations 2008 15
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Work experience

104 A requirement is that the individual:
(@ isavoting member of an RPA; and
(b) has successfully completed:

(i) acoursein Australian taxation law that is approved
by the Board; and

(i) a course in basic accountancy principles that is
approved by the Board; and

(c) has been engaged in the equivalent of 8 years full-time
relevant experience in the preceding 10 years.

Notel An RPA isexplainedinregulation 5.

Note2 The Board may approve a course for subparagraph (b) (i) by an
approval process, an accreditation scheme, or by other means.
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Division 2

Meaning of relevant experience

105 For Division 1 of this Part, relevant experience means work by
an individual:
(8) asatax agent registered under the Act; or
(b) under the supervision and control of atax agent registered
under the Act; or
(c) asaBarrister or Solicitor of the Supreme Court of a State
or aTerritory;
in the course of which the individua’s work has included
substantial involvement in one or more of the types of tax
agent services described in section 90-5 of the Act, or
substantial involvement in an area of taxation law to which one
or more of those types of tax agent servicesrelate.
Part 2 BAS agents
Division 1 Requirements
Accounting qualifications
201 A requirement is that the individual:
(@ has been awarded at least a Certificate 1V Financia
Services (Accounting), or a Certificate IV Financia
Services (Bookkeeping), from:
(i) aregistered training organisation; or
(i) anequivaent institution;
that required the successful completion of a course in
basic GST/BAS taxation principles; and
(b) has undertaken at least 1400 hours of relevant experience
in the preceding 3 years.
2008, Tax Agent Services Regulations 2008 17
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Other qualification or standard

202 A requirement is that the individual:
(@ isavoting member of an RPA; and
(b) has undertaken at least 1400 hours of relevant experience
in the preceding 3 years.
Note An RPA isexplained in regulation 5.

Division 2 Meaning of relevant experience

203 For Division 1 of this Part, relevant experience means:

(@ work by an individua as a tax agent registered under the
Act or aBAS agent registered under the Act; or

(b) work by an individual under the supervision and control of
a tax agent registered under the Act or a BAS agent
registered under the Act; or

(c) work by anindividual of akind approved by the Board,;

in the course of which the individual’s work has included
substantial involvement in one or more of the kinds of BAS
services described in section 90-10 of the Act.

Note

1.  All legidative instruments and compilations are registered on the Federa
Register of Legidative Instruments kept under the Legidative
Instruments Act 2003. See http://www.frli.gov.au.
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Chapter 1

New legislative regime for tax agent

services

Outline of chapter

11 This chapter outlines:

the background to the new legislative regime for tax agent
services;

the key elements of the new legislative regime; and
a number of the machinery provisionsin the exposure draft,

namely the general administration of the provisionsin the
exposure draft and the power to make regulations.

History and background

12 The current regime for regulating tax agents appearsin

Part VIIA of the Income Tax Assessment Act 1936 and was originally
introduced in 1943. Since then the tax environment has changed and a
much larger proportion of taxpayers use tax agents to lodge their returns
and help them comply with their tax obligations. In recent years,
approximately 74 per cent of individuals and over 95 per cent of
businesses used a tax agent to prepare and lodge their tax returns.

13 The current regime includes:

aregistration process for tax agents and their nominees (but
not Business Activity Statement (BAS) agents);

provisions which provide that only registered tax agents are
entitled to supply certain tax agent services for afeg

separate state Tax Agents' Boards responsible for registration
of tax agents; and

administrative penalties for taxpayers for making a false or
misleading statement resulting in a shortfall amount, or for
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late lodgment, irrespective of whether they engaged a tax
agent to prepare and/or lodge the document.

14 Broadly, the new legidlative regimeto govern the provision of
tax agent servicesisintended to ensure that tax agent services and BAS
services provided to the public are of an appropriate ethical and
professional standard. The regime does so by:

* requiring providers of tax agent services and BAS servicesto
be registered and to comply with a code of professional
conduct; and

» establishing an independent national Board to register tax
agents and BAS agents, and to monitor and enforce
compliance with those standards.

15 Although the new legislative regime was initially announced to
commence on 1 July 1999, its introduction was delayed at the request of
the tax profession, to allow practitioners to focus on preparing for the
reforms introduced with A New Tax System from 1 July 2000. The
Treasury has worked on the proposals to create the new legislative regime
since mid-2002.

16 Confidential consultation on a detailed discussion paper
occurred in 2005 and confidential consultation on exposure draft
legislation took place with professional bodies representing tax agents and
bookkeepers during 2006.

1.7 The draft legislation and explanatory materials were exposed for
public comment for three months during mid-2007.

18 The 2006-07 Budget contained additional funding to the

Australian Taxation Office of $57.5 million over four years for the
implementation of the new legidative regime.

Key elements of the new legislative regime

19 The key dements of the new legislative regime are set out under
the following subheadings.

The establishment of a national Tax Practitioners Board

1.10 The Tax Practitioners Board (the Board) has responsibility for
registering tax agents and BAS agents, ensuring that agents maintain
appropriate skills and knowledge, investigating complaints against
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registered agents and ensuring that unregistered entities do not hold
themselves out to be registered agents.

A wider scope of application

111 Under the new arrangements, BAS agents will be governed in
the same way as tax agents, but will only be ableto provide a limited
range of services rdating to tax laws relevant to the BAS or aBAS
provision in the law.

Registration requirements

112 Meeting the fit and proper person test, aswell as minimum
educational requirements and reevant experience, will be required in
order to obtain registration to provide tax agent servicesfor afee. The
minimum educational requirements and relevant experiencetests are set at
aless demanding level for registration as a BAS agent than for registration
as atax agent, in recognition of the narrower scope of services provided
by BAS agents.

113 To alow for the registration of ‘specialist’ tax agents and BAS
agents, the Board may impaose conditions on registration. Conditions limit
the scope of the services that aregistrant may provide to a single area of
the taxation laws or a single type of tax agent service. These limitations
correspond to the prescribed relevant experience of anindividual
registrant or, in the case of a partnership or company registrant, to
correspond to the prescribed relevant experience of the individuals who
work for the registrant.

114 Whileregistration is restricted to individuals, partnerships and
companies, thereis flexibility for aregistered entity to conduct its
business through a trust structure. The registered entity needs to bethe
trustee of the trust and to ensure that the work produced by the trust on
behalf of thetrusteeis of a competent standard.

The introduction of a Code of Professional Conduct

1.15 A Code of Professional Conduct (the Code) governs the ethical
and professional standards of registered tax agents and BAS agents. The
Codeis set out as a statement of principles and the Board may issue
binding written guidelines for the interpretation and application of the
Code.

1.16 A formal legislated code has been a key aspect of the new
legislative regime since it was first recommended in 1994 by the Report of
the National Review of Standards for the Tax Profession, Tax Services for
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the Public (the Report). The Report recommended that any such code
should be made binding through legislation to enable the Board to impose
sanctions for breaches and thereby to enforce compliance with the code.

A range of sanctions for breaches of the Code

117 Under the new arrangements, if a tax agent or BAS agent has
breached the Code, the Board has arange of options. The Board may
caution the agent, require the agent to complete a course of training,
subject the agent to practising restrictions, require the agent to practise
under supervision, or suspend or terminate the agent’s registration.
(Currently, the state Tax Agents' Boards are only able to suspend or
terminate registration.)

1.18 TheBoard is also entitled to apply to the Federal Court of
Australia for an order to pay a pecuniary penalty for certain serious
misconduct, or seek an injunction to prevent an entity from engaging in,
or compel an entity to undertake, certain conduct.

1.19 Such awide range of sanctions allows the Board to tailor its
response according to the severity of the misconduct.

Safe harbour from penalties

1.20 A taxpayer who uses a tax agent or BAS agent will benefit from
a safe harbour from certain administrative penaltiesin certain
circumstances. Penalties will no longer apply:

» whereafalse or misleading statement is made carelessly,
provided the taxpayer has taken reasonable care to comply
with their tax obligations by giving the tax agent or BAS
agent the information necessary to make the statement; and

» where a document (such asareturn, notice or statement) is
not lodged on time in the approved form due to the tax
agent’s or BAS agent’ s carelessness, provided the taxpayer
gave the agent the necessary information, in sufficient time,
to lodge the document on time and in the approved form.

General administration

121 The Board has the *general administration’ of the provisionsin
the exposure draft. As such, the Board has the power to do all things
necessary in connection with the administration of the legislative regime
to fulfil the purpose of the provisions in the exposure draft. [Section 1-15]
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1.22 The consequential and transitional provisions that accompany
the exposure draft amend subsection 995-1(1) of the Income Tax
Assessment Act 1997 to include the proposed Tax Agent Services

Bill 2008 and regulations to be made under that Bill within the definition
of ‘taxation law’. Whilethe provisionsin the exposure draft form part of
the taxation laws, the Board (and not the Commissioner of Taxation) has
the general administration of the provisions in the exposure draft.

Regulations

123 The Governor-General may make regulations prescribing
matters that are required or permitted by the provisions in the exposure
draft. The regulations prescribed under this general regulation-making
power arethe proposed Tax Agent Services Regulations 2008.

[Section 70-40Q]

124 The proposed regulations address matters such as.

» thedetails of the educational qualifications and rel evant
experience requirements for registration by an individual;

» thefeesfor application for registration; and
» theappointment and duties of the secretary to the Board.

1.25 It is appropriate for these matters to be dealt with by regulations
rather than in the exposure draft itself because they are matters of

technical or procedural detail which support the provisions in the exposure
draft and do not themsel ves impose obligations on entities or impact
significantly on individual rights and liberties.







Chapter 2
Registration of tax agents and BAS agents

Outline of chapter

21 Part 2 and Subdivision 30-C of the exposure draft provide for
the requirements and processes for registration as atax agent or Business
Activity Statement (BAS) agent. Sections 90-5 and 90-10 provide for the
meanings of tax agent service and BAS service.

2.2 Part 4 of the exposure draft provides for the grounds for
termination of registration, and notice and effect of termination of
registration.

2.3 Subdivision 70-B of Part 7 of the exposure draft provides that
registration and termination of registration decisions of the Tax
Practitioners Board (the Board) are reviewable by the Administrative
Appeals Tribunal (AAT).

Context of amendments

Operation of current provisions
Definitions of tax agent service and BAS service

24 The current law does not define tax agent service.

Subsection 251L (1) of the Income Tax Assessment Act 1936 (ITAA 1936)
contains alist of services for which unregistered entities are prohibited
from charging afee. Subsection 251L (6) states that certain specified
individuals that provide a BAS service for afee are exempted from the
requirement to register. (The definition of BAS serviceisgivenin
subsection 251L(7).)

Registration of tax agents

25 Divisions 3 and 4 of Part VIIA of the ITAA 1936 specify the
requirements (and process) for registration as atax agent or asanominee
of atax agent. For anindividual, the registration requirement is that the
individual must be afit and proper person to prepare income tax returns

11
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and transact business on behalf of taxpayers in income tax matters, and
must not be an undischarged bankrupt.

2.6 Under section 251BC of the ITAA 1936, apersonis not afit and
proper person to prepare income tax returns and transact business on
behalf of taxpayers in income tax mattersif they do not hold the
prescribed qualifications, are not a natural person, are not above 18 years
of age, are not of good fame, integrity and character, have been convicted
of a serious taxation offence during the previous five years or are under a
sentence of imprisonment for a serious taxation offence.

2.7 However, individuals who were registered as a tax agent or
nominee immediately before 1 November 1988 can be fit and proper
persons without holding the prescribed qualifications.

2.8 Currently, thereis no separate registration requirement for the
provision of a BAS servicefor afee, although there are restrictions on
who, other than tax agents, can provide those services. Under

subsection 251L (6) of the ITAA 1936, an individual who provides a BAS
service (as defined under subsection 251L (7)) for afee is exempted from
registration requirements in limited circumstances, for example, if they
are amember of arecognised professional association, or if they area
bookkeeper working under the direction of a registered tax agent.

Suspension or cancellation of registration

2.9 Section 251K of the ITAA 1936 specifies the grounds on which
the current state Tax Agents' Boards must or may suspend or cance atax
agent’s or nominee’s registration, including where the agent or nominee is
convicted of certain offences, ceases to meet the registration requirements
or is guilty of certain misconduct.

Rationale for major changes

Definitions of tax agent service and BAS service

2.10 The exposure draft inserts positive principled definitions of tax
agent service and BAS service.

Registration of BAS agents

211 The scope of registration has been widened to include BAS
agents in order to ensure the appropriate ethical and professional standards
of entities providing BAS services, in recognition of the important role
such entities play in the current tax system.

12
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Termination of registration

212 For clarity, this exposure draft separates the grounds for
termination of registration into:

» ceasing to meet the registration requirements or breaching
registration conditions (which are dealt with under Part 4);

— the Board may terminate a tax agent’s or BAS agent’s
registration if the agent ceases to meet a registration
requirement or breaches aregistration condition. The
Board must terminate an agent’ s registration if the agent
surrenders their registration; and

» breaching a provision of the Code of Professional Conduct
(the Code) (which is dealt with under Part 3);

— the Board may terminate or suspend an agent’s
registration for breach of the Code — see Chapter 3 of
this explanatory material.

Summary of new law

Definitions of tax agent service and BAS service

2.13 To provide atax agent service or aBAS servicefor afeg, an
entity must be registered, otherwise the entity may contravene a civil
penalty provision. (The requirement to register and the civil penalties that
may apply in cases of contravention of a civil penalty provision are
explained in Chapter 4 of this explanatory material.)

214 A tax agent serviceis any servicethat relates to:

» ascertaining or advising about the liabilities, obligations or
entitlements of an entity under a taxation law; or

* representing an entity in their dealings with the
Commissioner of Taxation (the Commissioner),

that is provided in circumstances whereit is reasonabl e to expect that the
entity will rely onit.

215 Taxation law is defined in section 995-1 of the Income Tax
Assessment Act 1997 (ITAA 1997) to mean an Act of which the
Commissioner has the general administration, or regulations under such

13
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an Act. Notethat the scope of taxation law will be broadened to include
the provisions in the exposure draft and the regulations supporting these
provisions (refer to paragraph 1.22 of Chapter 1 of this explanatory
material).

2.16 A BAS serviceis any service that reates to:

» ascertaining or advising about the liabilities, obligations or
entitlements of an entity under a BAS provision; or

* representing an entity in their dealings with the
Commissioner relating to a BAS provision,

that is provided in circumstances whereit is reasonabl e to expect that the
entity will rely onit.

217 BAS provisions is defined in section 995-1 of the ITAA 1997 to
mean:

 collection and recovery of tax provisionsin Part VIl to the
Fringe Benefits Tax Assessment Act 1986;

» theindirect tax law (which means the GST law, the wine tax
law, theluxury car tax law or the fud tax law, as defined in
section 995-1 of the ITAA 1997); and

e Parts2-5and 2-10 in Schedule 1 to the Taxation
Administration Act 1953 (TAA 1953) (the pay as you go
system).

2.18 As taxation law includes BAS provisions, by definition tax agent
servicesinclude BAS services.

Registration

2.19 Individuals (including those acting in the capacity of atrustee),
partnerships and companies (including those acting in the capacity of a
trustee) may apply to the Board for registration as atax agent or BAS
agent. The Board must grant registration where all eigibility
regquirements have been satisfied.

2.20 To bedigiblefor registration, an entity must satisfy the Board
that it has met the registration requirements, which consist of the
following two elements:

» afit and proper person test; and

14
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» prescribed qualifications and experience requirements (for
individuals), or the requirement to have a sufficient number
of individuals who areregistered (for companies and
partnerships).

221 This exposure draft preserves the special registration criteria for
individuals who were registered either as tax agents or nominees
immediately before 1 November 1988 (pre-1988 tax agents or nominees).
Pre-1988 tax agents or nominees are eigible for registration without
satisfying the prescribed qualifications and experience requirements under
this exposure draft. The Board can register pre-1988 tax agents or
nominees provided that the Board is satisfied that they comply with all
other registration requirements.

2.22 The Board has aperiod of six months from receiving an
application for registration in which to decide whether to grant or refuse
registration. If the Board has not made a decision within this six month
period, the Board is taken to have rejected the application. Thistime limit
provides certainty and finality for entities seeking to be registered and
allows a person who has not been granted registration to have their
application reviewed by the AAT. (Refer to paragraph 2.60 of this
explanatory material for further information about AAT review of Board
decisions.)

2.23 The Board may impose or vary a condition of registration. Any
such condition limits the tax agent services that aregistrant may provide
to an area of the taxation laws or atype of servicefor which the registrant

(individual) has, or for which the individuals who work for the registrant
(partnership or company) have, the prescribed relevant experience.

Termination of registration

2.24 The Board has discretion to terminate the registration of atax
agent or BAS agent if:

» they nolonger meet the registration requirements;
» they breach a condition of registration; or

» if they areanindividual or a company — an event affecting
continued registration happens to the agent.

2.25 The Board must terminate registration:
» upon the death or dissolution of atax agent or BAS agent; or

» when an agent surrenders their registration.

15
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2.26

The majority of the decisions of the Board under Parts 2 and 4 of

the exposure draft are reviewable by the AAT.

Comparison of key features of new law and current law

New law

Current law

A tax agent serviceis any
service that relatesto
ascertaining or advising about
the liabilities, obligations or
entitlements of an entity under
ataxation law, or representing
an entity in their dealings with
the Commissioner, provided
in circumstances whereitis
reasonable to expect that the
entity will rely on it.

Thereisalist of services, including
preparing or lodging areturn on behalf of a
taxpayer, or giving advice about a taxation
law, for which an unregistered person or
partnership is prohibited from charging afee.

A BAS serviceisany service
that relates to ascertaining or
advising about the liabilities,
obligations or entitlements of
an entity under aBAS
provision, or representing an
entity in their dealings with
the Commissioner, provided
in circumstances whereitis
reasonable to expect that the
entity will rely on it.

The definition of BAS service containsalist
of services for which unregistered entities
may charge afeein limited circumstances,
including preparing or lodging a BAS on
behalf of a taxpayer, or giving advice about a
BAS provision.

The prescribed minimum
education and relevant
experience reguirements, as
well asthe fit and proper
person test must be met to be
registered as atax agent or
BAS agent.

No equivalent requirement for BAS agent
registration. Unregistered entities can
provide a BAS service for afee under limited
circumsgtances — for example, if they area
member of arecognised professional
association or if theindividual isa
bookkeeper working under the direction of a
registered tax agent.

An application for registration
must be decided by the Board
within six months of its
receipt.

No requirement for the state Tax Agents
Boardsto make a decision to regigter atax
agent or anominee of atax agent within a
specified time.

16
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New law

Current law

A changein the composition
of the partnership does not
affect the continuity of the
partnership. However, a
partnership must notify the
Board of any change in the
composition of the
partnership, or if an event
affecting continued
registration happens in respect
of a partner in the partnership.
Where a partnership failsto
notify the Board of any
change in the composition of
the partnership, the
partnership exposesitself to a
sanction for abreach of the
Code.

Where a partnership isregistered as a tax
agent and there is achange in the congtitution
of the partnership, registration is taken to be
terminated from the time of that change.

However, where the registration of a
partnership has been terminated, thereisa
mechanism in which former partners of the
original partnership can be registered asa
successor to the original partnership, either
asanindividual or apartner in anew
partnership.

Thereisno registration
requirement setting
percentages of
partners/directorsto be
qualified. To beregigered,
partnerships and companies
must be able to demonstrate
that they have a sufficient
number of registered
individualsto provide tax
agent services or BAS
Services to a competent
standard, and to carry out
supervisory arrangements.

The registration requirements for
partnerships/companiesinclude that a
partnership/company must be a
partnership/company in which qualified
partnerg/directors have a substantial interest;
that is, not less than 25 per cent of the
partnership/company is owned by a
partner/director, or by partners/directors each
of whom isafit and proper person (including
holding the prescribed qualifications).

Detailed explanation of new law

Definitions of tax agent service and BAS service

2.27

A tax agent service is any servicethat:

» relatesto ascertaining the liabilities, obligations or
entitlements of an entity that arise, or could arisein the
future, under ataxation law; or

» relatesto advising an entity about the liabilities, obligations
or entitlements of the entity or ancther entity that arise, or
could arisein the future, under a taxation law; or

17
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» relatesto representing an entity in their dealings with the
Commissioner; and

that is provided in circumstances where it can reasonably be expected that
the entity will rely on it. [Subsection 90-5(1)]

2.28 For the purposes of the exposure draft, atax agent service
includes, but is not limited to:

» preparing or lodging areturn, notice, statement, application
or other document about a taxpayer’s liabilities, obligations
or entitlements under ataxation law;

» preparing or lodging on behalf of a taxpayer an objection
under Part IVC of the TAA 1953 against an assessment,
determination, notice or decision under a taxation law;

» applying for areview of, or ingtituting an appeal against, a
decision on such an objection, to the Commissioner or the
AAT,

* giving ataxpayer advice about ataxation law that the
taxpayer can reasonably be expected to rely upon to satisfy
their taxation obligations; or

» on behalf of ataxpayer, dealing with the Commissioner or a
person exercising powers or performing functions under a
taxation law.

2.29 A tax agent service relates to services provided under ataxation
law. A taxation law has the same meaning as in subsection 995-1(1) of
the ITAA 1997, namely, any Act which the Commissioner has the general
power to administer, and any regulations under such an Act. (Note that
the scope of taxation law will be broadened to include the provisionsin
the exposure draft and the regulations supporting these provisions. Refer
to paragraph 1.22 of Chapter 1 of this explanatory material.)
Consequently, the new provisions extend the concept of tax agent services
beyond income tax matters.

2.30 Tax agent services only include those services that require the
use of a certain level of knowledge and experience in taxation law in
applying or interpreting a taxation law, and those services which involve
representing an entity in their dealings with the Commissioner. As such,
administrative duties such as entering data, paying tax and record keeping
are not tax agent services.

18
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231 Given the broad definition of a taxation law, a
regulation-making power gives the Parliament the flexibility in the future
to specify in the regulations that a particular service does not fall within
the definition of tax agent service. The definition of BAS service includes
asimilar provision. [Subsections 90-5(2) and 90-10(2)]

2.32 The definition of tax agent service does not include services
provided in circumstances where it is not reasonable to expect that they
would be relied upon.

Example 2.1

Tanto Ltd isacar dealer. In promoting sales, the firm often gives
clients suggestions on the tax implications of car purchase transactions,
but includes with their advice that the client should consult their tax
agent. Thisdoes not fall within the definition of tax agent service as
the *advice’ cannot reasonably be expected to be relied upon because
Tanto Ltd did not hold itself out as atax advisor or as having expertise
in tax. Rather, suggestions regarding the tax implication were offered
casually while sdlling cars, and customers are not paying for such
advice.

2.33 A BAS serviceis atype of tax agent service. It isatax agent
service that:

» relates particularly to ascertaining the liabilities, obligations
or entitlements of an entity that arise, or could arisein the
future, under aBAS provision; or

» relates particularly to advising an entity about the liabilities,
obligations or entitlements of the entity or another entity that
arise, or could arisein the future, under a BAS provision; or

» relatesto representing an entity in their dealings with the
Commissioner relating to a BAS provision; and

that is provided in circumstances where it can reasonably be expected that
the entity will rely onit.

[ Subsection 90-10(1)]
Example 2.2

Leonard provides classroom and onste training about the use of
off-the-shelf accounting software including the use of the software to
determine liabilities under a BAS provision. Thetraining provided is
of ageneral nature. Leonard does not provide specific advice about
clients' liabilities nor does he help configure hisclients' accounting
software.

19
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2.34

Leonard isnot providing aBAS service and is not required to register
asaBAS agent asheisnot providing advice to his clients about the
clients' liabilitiesunder a BAS provision in a circumstance where it
can be reasonably be expected to be relied upon by the clients.

If, however, Leonard helpshisclientsto install and configure software
(including determining GST codes), then heis providing aBAS
service and would be required to register asa BAS agent as this would
congtitute advising his clients about their liabilities under a BAS
provision and it is reasonable to expect that his clients would rely on
thisadvice.

A BAS provision is any one of the provisions defined as

BAS provisonsin section 995-1 of the I TAA 1997. This means:

2.35

2.36

 collection and recovery of tax provisionsin Part VII to the
Fringe Benefits Tax Assessment Act 1986;

» theindirect tax law (which means the goods and services tax
law, the wine tax law, the luxury car tax law or the fuel tax
law, all as defined in section 995-1 of the ITAA 1997); and

* pay asyou go withholding and instalments provisionsin
Parts 2-5 and 2-10 in Schedule 1 to the TAA 1953.

A BAS servicethereforeincludes:

» preparing or lodging an approved form about ataxpayer’s
liabilities, obligations or entitlements under a BAS provision;

» giving advice about a BAS provision; or

 transacting any business with the Commissioner on behalf of
ataxpayer in relation to a BAS provision.

Not all items of work from the recording of atransaction to the

preparation of an approved form (eg, a BAS) are BAS services. Only
those tasks that involve the application of a BAS provision in ascertaining
theliabilities of ataxpayer areaBAS service. A BAS service can be
distinguished from services which, for example, simply require an
individual to follow instructions or transfer data onto a computer
programme. As such, bookkeepers who merely enter data, code
transactions based on instructions provided, process payments or prepare
bank reconciliations are not providing BAS services and therefore need
not register.
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Example 2.3

Franciscais a bookkeeper. She followsinstructions from Chris, a
registered BAS agent, to code tax invoices and transfer data onto a
computer programme for her clients. Francisca’ swork isthen
reviewed by Christo check itsaccuracy. Franciscaisnot required to
register asaBAS agent as sheisnot providing BAS services.

Example 2.4

Registration

Penny operates a mobile bookkeeping service for a number of clients.
She charges afee for her services, which include setting up
commercial accounting software for clients, entering and coding
clients’' transactionsinto these software programmes and generating a
variety of reports (including those that assigt clientsin determining
their BAS liabilities) from these software programmes.

Penny’s clientsrely on the information she provides to complete their
regular BASs. They do not expect to have to re-work reportsand are
paying Penny to provide a service that allows them to complete the
BAS with information she provides. While coding transactions and
generating reports from computer software are not generally
considered to be BAS services, setting up an accounting software
programme constitutes the interpretation or application of aBAS
provision, and interpreting and advising on the use of the reports
generated from these software programmes congtitutes ascertaining
liahilities, obligations or entitlements under a BAS provision.

In undertaking either function, Penny provides a service that the client
can be expected to rely on and she would be required to register asa
BAS agent.

Registration requirements

2.37

Individuals who are aged 18 or over (including those acting in

the capacity of atrusteg), partnerships or companies (including those
acting in the capacity of atrustee) are eligiblefor registration as a tax
agent or BAS agent if they satisfy the tax practitioner registration
requirements. While trustees can apply for registration, trusts are not
entities that can apply for registration. [Subsection 90-1(1) and sections 20-5 and

70-15]

Example 2.5

ABC Trust isa service trust, and Amy, Betty and Cathy are the trustees
of thetrust. ABC Trust is permitted to provide tax agent servicesfor a
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fee, if Amy, Betty or Cathy is aregistered tax agent and ensures that
the services provided by ABC Trugt are provided competently.

2.38 Theregistration requirements consist of the following two
elements:

* thefit and proper person test (which applies to individual
applicants and partners/directors of partnership/company
applicants); and

» prescribed qualifications and experience requirements for
individual applicants, or having a sufficient number of
registered individuals (thereby demonstrating appropriate
qualifications and experience) for partnership/company
applicants.

[Subsection 90-1(1) and sections 20-5 and 20-15]

Element 1. Fit and proper person test

2.39 To bedigiblefor registration, the Board must be satisfied that
an applicant is a fit and proper person. Thefit and proper person
requirement applies to individuals, each individual partner (for partnership
registrants) and each director of a company (for partnership/company
registrants). [Paragraphs 20-5(1)(a), 20-5(2)(a) and 20-5(3)(a),

subparagraph 20-5(2)(b)(i) and section 20-15]

2.40 The Board, in deciding whether an individual is a fit and proper
person, must have regard to whether the individual is of good fame,
integrity and character and, in particular, whether an event affecting the
individual’ s continued registration happened to the individual in the past
fiveyears. [Section 20-15]

241 An event affecting an entity’s continued registration occurs if
the entity:

* isconvicted of a serious taxation offence;
» isconvicted of an offence involving fraud or dishonesty;

» ispenalised for being a promoter of atax exploitation
scheme;

» becomes an undischarged bankrupt or goesinto external
administration; and/or
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* issentenced to aterm of imprisonment.
[Section 20-45]
Example 2.6

Three years ago, Mdlissa was convicted of dangerous driving causing
seriousinjury under section 319 of the Crimes Act 1958 (Vic) and
received atwo year suspended prison sentence. Being sentenced to a
term of imprisonment is an event that may affect Melissa' s continued
registration. The Board must consider the event in deciding whether to
grant Melissaregistration.

242 Broadly speaking, a serious taxation offence is a certain type of
taxation offence or any one of a series of specified offences outlined in the
Schedule to the Criminal Code Act 1995 (the Criminal Code), as
described below. [Subsection 90-1(1)]

243 A taxation offenceis defined in section 8A of the TAA 1953 as
an offence against any taxation law. A serious taxation offenceis an
offencethat is a taxation offence that is punishable on conviction by a fine
exceeding 40 penalty units, or imprisonment, or both. [Subsection 90-1(1)]

Example 2.7

Fernando maintains a bank account in a false name and omits the
interest from hisincome tax returns. If convicted, the offenceis
punishable by a fine of up to 50 penalty units. Thisisaserious
taxation offence, irrespective of the penalty actually imposed by the
court upon conviction.

244 A serious taxation offence also refers to those offences outlined
in the Criminal Code which relate to:

» obtaining property by deception (section 134.1 of the
Criminal Code);

» obtaining financial advantage by deception (section 134.2 of
the Criminal Code);

» general dishonesty with respect to obtaining a gain, causing a
loss or influencing a Commonwealth public official
(section 135.1 of the Criminal Code);

» obtaining afinancial advantage (section 135.2 of the
Criminal Code); and/or
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» conspiracy to defraud with respect to obtaining a gain,
causing aloss or influencing a Commonwealth public official
(section 135.4 of the Criminal Code).

[Subsection 90-1(1)]

2.45 An event affecting an entity’s continued registration includes the
circumstance where an entity has been convicted of an offence involving
fraud or dishonesty. The offence of dishonesty takes its ordinary
meaning. Under section 130.3 of the Criminal Code, ‘dishonest’ is
defined as dishonest according to the standards of ordinary peoplein
circumstances where the defendant is aware of these standards.
Consequently, the scope of ‘ dishonest’ is determined by community
standards.

Example 2.8

Patricia was convicted of theft and was fined $1,500. To convict an
individual for theft, a court must find that the individual has
dishonestly appropriated property belonging to another with the
intention of permanently depriving the other person of the property.
Consequently, theft isan offence of dishonesty and the Board must
consider thisin determining whether Patricia satisfies the fit and proper
person test for registration.

Element 2: Prescribed qualifications and experience

Prescribed qualifications and experience (for individuals)

2.46 Anindividual is required to satisfy the prescribed requirements
in order to register. The requirements prescribed in the regulations
include minimum academic qualifications and relevant experience.
[Paragraph 20-5(1)(b)]

2.47 Theregulations may provide a system to allow the Board to
accredit professional associations for the purpose of recognition of
professional qualifications and experience for registration purposes.
[Section 20-10]

Sufficient number of registered individuals (for compani es/partnerships)

2.48 In order to beregistered, companies and partnerships must
satisfy the Board that they have a sufficient number of registered
individuals to provide services to a competent standard and to carry out
necessary supervisory arrangements. [Paragraphs 20-5(2)(c) and 20-5(3)(d)]

2.49 This requirement ensures that a company or a partnership has
sufficient organisational qualifications and experience to provide tax agent
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services or BAS services. Theregistered individuals working for a
company or partnership need to be placed in supervisory or managerial
positions in the organisation to oversee the services provided by the
company or partnership.

Example 2.9

NXW Ltd applies to the Board for regidration asatax agent. To
satisfy the Board that it has a sufficient number of individuals who are
registered tax agents to ensure that the tax agent servicesit provides
are provided competently and are appropriately supervised, NXW Ltd.
listsin its application for registration both its employees who are
registered tax agents and the registered individua s supplied by IMD
Trust (aservice trust).

2.50 A partnership or company is therefore required to have an
adequate number of staff (depending on the size and activities of the
business) who can provide a tax agent service or BAS service
competently. Thereis no set formula for determining the ratio of
registered staff to quantity of work (eg, number of returns), but the Board
may provide further guidance on adequate staffing and supervision from
timetotime.

Pre-1988 tax agents and nominees

251 Individuals who wereregistered as atax agent or a nominee
under Part VIIA of the ITAA 1936 immediately before the
commencement of section 39 of the Taxation Laws Amendment Act (No.
2) 1988 on 1 November 1988 and remain registered immediately prior to
commencement of this Act are dligible for registration even if they do not
meet the prescribed requirements for registration. The Board has the
discretion to grant registration to these applicants even if the individual
does not satisfy the prescribed academic and relevant experience
requirements. This rule governing pre-1988 tax agents and nominees
preserves the special treatment provided in the current law.

[Subsection 20-5(4)]

Registration Process

Application for registration

252 Individuals, partnerships or companies may apply to the Board
for registration as atax agent or BAS agent. [Subsection 20-20(1)]

253 An application for registration must be in the form approved by
the Board, accompanied by the prescribed application fee and any
documents that are required by the Board. [Subsection 20-20(2)]
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2.54 The Board must give the application fee to the Commi ssioner
who receives the fee on behalf of the Commonweslth. If the applicant
decides to withdraw an application for registration, the application fee will
be refunded if the withdrawal occurs within 30 days of the application

being made and before the application has been granted or refused.
[Subsections 20-20(3) and (4)]

Decision by the Board to register the applicant

2.55 If the Board is satisfied that the applicant meets all of the
registration requirements, the Board must grant registration. Otherwise,
the Board must reject the application for registration. [Subsection 20-25(1)]

2.56 The Board has a period of six months from receiving an
application for registration in which to decide whether to grant or refuse
registration. Where the Board has not made a decision on aregistration
application within six months of receiving the application, the Board is
taken to have rejected the application unless the rules for renewal of
registration apply. [Subsections 20-25(2) and (3) and section 20-50]

2.57 Under therules for renewal of registration, if atax agent or BAS
agent applies for renewal at least 30 days prior to the expiration of
registration, or such shorter period as the Board allows, the agent’s
registration is taken to continue until their application has been decided.
[Subsections 20-50(1) and (2)]

2.58 An entity whose registration has been suspended may apply for

renewal of registration during the period of suspension.
[Subsection 20-50(3)]

2.59 Both the Board's decision to reject an application for registration
and its deemed decision to reject an application as aresult of its failureto
determine an application within six months of receiving the application
arereviewable decisions, for which the applicant can make an application
tothe AAT. [Subparagraph 70-10(a)(i)]

2.60 Theright to apply for review by the AAT allows those entities
who have been affected by a decision of the Board to question the Board's
exercise of its powers before an independent administrative body. For the
reviewable decisions listed in section 70-10, the Board is required by
section 27A of the Administrative Appeals Tribunal Act 1975 to givea
notice to the affected entity/entities stating that a decision was made and
that the entity has the right to have that decision reviewed. Under

section 28 of that Act, the Board is required, upon request, to providea
written statement setting out the findings on material questions of fact,
referring to the evidence or other material on which those findings were
based and giving the reasons for the decision. A request for the review of
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a Board decision must be lodged directly with the AAT, generally by the
twenty-eighth day after the day on which the terms of the decision are
given to the affected person.

2.61 A decision by the Board refusing to grant the applicant a shorter
period in which to lodge their application for renewal of registration is
also areviewable decision against which the applicant can apply to the
AAT for review. [Paragraph 70-10(d)]

2.62 The Board may impose a condition on a registration.

Individuals with extensive experience in a specialised area of the taxation
laws (eg, specialistsin one area of taxation law, such as goods and
services tax) and individuals with extensive experience in a particular type
of tax agent service (eg, providing advice as opposed to compliance work)
aredigible for registration provided all of the other registration
requirements are satisfied. In order to ensure that, once registered, such
individuals only provide the tax agent services or BAS services for which
they have the experience, the Board may impaose a condition on their
registration to limit the scope of services that they may provideto their
specialised area. [Subsections 20-25(5), (6) and (7)]

2.63 In determining whether any limitations should be placed on a
company’s or partnership’s registration, regard should be given to whether
conditions have been imposed on the registrations of the individuals
working for that company or partnership. It would beinappropriate, for
example, for a partnership to provide general income tax related services
if the registered individuals working for it and supervising the provision

of services arerestricted under their own registrations to providing fringe
benefits tax related advice.

2.64 A tax agent or BAS agent may apply to the Board to vary a
condition imposed on their registration. The application must bein aform
approved by the Board and supported by information required by the
Board. [Section 20-40]

2.65 The Board' s decisions to impose a registration condition and to
refuse to vary a condition are reviewable decisions, for which the
applicant can make an application to the AAT for areview.

[Subparagraph 70-10(a)(ii) and paragraph 70-10(c)]

2.66 The Board must notify an applicant of its decision to register or
refuse to register within 30 days of that decision being made. If the Board
grants an entity’ s application, it must notify the entity of the period of
registration and any conditions imposed on theregistration. If the Board
refuses to register an entity, it must furnish the entity with reasons for the
decision. However, failure by the Board to comply with these
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requirements does not affect the validity of the Board's decision.
[Subsection 20-30(1)]

2.67 The Board must also naotify the Commissioner of the Board's
decision to register or refuseto register an entity. Thiswill facilitate the
Commissioner’s administration of the Australian Taxation Office's
electronic interfaces with tax agents and BAS agents (eg, the tax agents
portal). [Subsection 20-30(2)]

2.68 The Board may, by written notice, require atax agent or BAS
agent to maintain professional indemnity insurance at a specified level.
The notice may be given at any time during the agent’s registration. This
is to ensure that agents in public practice have an appropriate level of
professional indemnity insurance cover so as to provide adequate
protection to their clients. (Refer to paragraphs 3.53 to 3.57 of Chapter 3
of this explanatory material for further discussion of the requirement to
maintain professional indemnity insurance and the factors that the Board
may consider in determining an appropriate type or level of insurance for
tax agents and BAS agents.) [Subsection 20-30(3)]

2.69 The Board' s decision to require professional indemnity
insuranceis areviewable decision, for which a tax agent or BAS agent
can make an application to the AAT for areview. [Paragraph 70-10(b)]

Commencement and duration of registration

2.70 Registration commences on the date specified in the notice that
the Board gives to aregistrant informing the registrant of its registration
decision. For arenewal of registration, the registration commences on the
day after the expiry date of the previous registration. [Paragraph 20-35(a)]

271 Registration is valid for a period of at least three years. The
Board has the power to determine a period longer than three years.
Registration expires at the end of the period determined by the Board
unlessit isterminated before that time. [Subsection 20-25(4) and
paragraph 20-35(b)]

Notification of change in circumstances

272 A tax agent or BAS agent must notify the Board, in writing, of a
change in circumstances that results in failure to continue to meet any of
the registration requirements, or if an event affecting their continued
registration happens. [Section 30-35]

2.73 A tax agent or BAS agent who is a partnership must notify the
Board when an event affecting continued registration happens to a partner
or adirector of a company that is a partner in the partnership. In addition,
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the partnership must notify the Board if the composition of the partnership
changes. A tax agent or BAS agent who is a company must notify the
Board if an event affecting continued registration happens to a director of
the company, if one or more directors cease to be a director, or if one or
more persons become a director of the company. [Paragraphs 30-35(2)(b)

and (c) and 30-35(3)(b) and (c)]

2.74 For the purposes of this exposure draft, a changein the
composition of a partnership does not affect the continuity of the
partnership. Interms of registration, this means that a partnership’s
registration does not lapse every time a partner leaves or a new partner is
admitted, provided the partners of the registered entity continue to comply
with the partnership registration requirements, including the fit and proper
person test. [Section 70-20]

2.75 A tax agent or BAS agent must notify the Board within 30 days
of the day on which they became or ought to have become aware of the
occurrence of any of these events. Failure to notify within the time frame
is a breach of the Code (which may attract an administrative sanction)
and/or an offence under section 8C of the TAA 1953 for failure to comply
with requirements under ataxation law. (Refer to paragraph 1.22 of
Chapter 1 of this explanatory material which explains that the provisions
of this exposure draft form part of the taxation laws.) [Subsection 30-35(4)]

Termination of registration

Grounds for termination

2.76 The Board may terminate registration if an agent breaches the
Code (thisis explained in Chapter 3 of this explanatory material), if an
agent ceases to meet the registration requirements, if the agent breaches a
condition imposed on their registration, or, if they arean individual or a
company, an event affecting the agent’ s continued registration happens to
them. (Refer to paragraph 2.41 for an outline of events affecting
continued registration.) [Subsections 30-15(2), 40-5(1), 40-10(1) and 40-15(1)]

2.77 For atax agent or BAS agent who is a partnership or company,
where an event affecting continued registration happens to a partner or a
director of a company that is a partner of aregistered partnership, or a
director of theregistered company, as an aternativeto a decision to
terminate the registration, the Board may decideto require:

» theregistered partnership to remove the partner, or to remove
the director from the board of directors of a company that isa
partner of the partnership; or
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» theregistered company to remove the director from the board
of directors of the company.

[Subsections 40-10(1), (3) and (4), and 40-15(1) and (3)]

2.78 If the Board directs theremoval of a partner/director from a
partnership/company, it must do so by noticein writing that specifies a
period within which the partnership/company must remove the partner or
director. In determining a suitable period for the removal of a partner, the
Board must have regard to the requirements of any law of the
Commonweslth, a State or a Territory in relation to the removal of
partners from partnerships. Similarly, when determining a suitable period
for theremoval of a director of a company, the Board must have regard to
any requirement of the Corporations Act 2001 in relation to the removal
of directors. [Subsections40-10(3), (4) and (5), and 40-15(3)]

2.79 Failureto follow the Board' s direction in these circumstances
may amount to a breach of the Code or may result in termination of
registration. [Subsections40-10(1), (3) and (4), and 40-15(1) and (3)]

2.80 The Board may terminate the registration of atax agent or BAS
agent if the agent breaches a condition on their registration.
[Paragraphs 40-5(1)(c), 40-10(1)(b) and 40-15(1)(c)]

Example 2.10

XXZ Co. isaregistered tax agent. XXZ Co.’stax agent registration is
subject to a condition that it may only provide advice about indirect
taxes for afee, given that registered individual tax agents working for
XXZ Co. specialisein providing indirect tax advice and are therefore
restricted by conditions on their registrations to providing only indirect
tax advice. To expand the business, XXZ Co. startsto accept work
relating to income tax (eg, providing income tax advice and preparing
income tax returns) and startsto recruit personnel who are registered
tax agents without conditions. Unless XXZ Co. applies to the Board to
vary itsregistration condition and the Board decides to make the
variation, XXZ Co. isin breach of itsregistration condition. This
exposes XXZ Co. to arisk that its registration may be terminated.

281 The Board must terminate an agent’ s registration:

» if theagent surrenderstheir registration to the Board by
notice in writing; or

 upon the death or dissolution of the agent.

[Subsections 40-5(2), 40-10(2) and 40-15(2)]
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Example 2.11

SmallTax Pty Ltd isaregigered tax agent with a single director and
four employees. SmallTax Pty Ltd has decided to merge its business
with SupaTax Ltd, another registered tax agent. SmallTax Pty Ltd
closes down its business and surrenders its registration to the Board.
The Board must terminate the regigtration of SmallTax Pty Ltd.

Notice and effect of termination

2.82 Where the Board has terminated a registration, it may specify a
period of up to five years during which the agent is prohibited from
making an fresh application for registration, except in the following
circumstances where the termination is not related to the agent’ s fitness to
provide a tax agent service:

* whereregistration was terminated because the agent
surrendered their registration by notice in writing; or

» whereregistration was terminated because the agent became
an undischarged bankrupt or has goneinto external
administration.

[Section 40-25]

2.83 The exceptions listed above avoid the potentially unfair outcome
that an agent who becomes an undischarged bankrupt or goes into external
administration for reasons independent of their business endeavours (eg, if
they agreeto be a guarantor for aloan) may be subject to atime period in
which they cannot make an application for registration. Similarly, an
agent who surrenders their registration of their own valition should not be
prevented from re-applying for registration at any time in the future.

2.84 Where the Board has terminated the registration of atax agent or
BAS agent, the Board must notify the agent in writing of the decision and
the reasons for the decision within 30 days of the decision being made.
The Board must also notify the agent in writing of any determination of a
period during which they are not eligible to apply for registration, within
30 days of that determination being made. However, failure by the Board
to comply with this requirement does not affect the validity of the Board's
decision. [Subsection 40-20(1)]

Example 2.12

The Board decides to terminate Kate' s registration as she no longer
meets the fit and proper person test for regigtration purposes, but does
not notify Kate of its decision within the 30 day time limit. Despitethe
Board' sfailureto notify, itsdecision is till valid.
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2.85 The Board must also notify the Commissioner of its registration
termination decisions and reasons for the decisions. Asnotedin
paragraph 2.67, notifying the Commissioner of certain decisions will
facilitate his administration of the Australian Taxation Office' s electronic
interfaces with agents. [Subsection 40-20(3)]

2.86 The date of effect of the Board' s decision to terminate a tax
agent’s or BAS agent’ s registration is the date specified by the Board in
the termination notice. Rather than termination taking effect immediately,
the Board must specify atermination date that is at least 28 days after the
date of the notice. [Section 40-20(2)]

2.87 Thefact that a decision to terminate a registration does not take
effect until at least 28 days after atax agent or BAS agent being notified
of the decision allows sufficient time for the tax agent or BAS agent to
apply to the AAT for astay of the decision if they intend to apply to the
AAT for areview of the decision. The absence of an upper limit for the
period between the date of notice and the date of effect gives the Board
flexibility to specify a date in the future to allow an agent to wind up their
business and inform their clients.

2.88 A decision by the Board to:
» terminate the registration of atax agent or BAS agent; or
» determine a period during which a tax agent or BAS agent,
whose registration has previously been terminated, may not

make an application for registration

is areviewable decision for which the agent may apply to the AAT for a
review. [Paragraphs 70-10(e) and (h)]
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Chapter 3
The Code of Professional Conduct

Outline of chapter

31 Part 3 of the exposure draft provides that tax agents and
Business Activity Statement (BAS) agents are required to comply with a
legislated Code of Professional Conduct (the Code) and that failureto
comply with the Code may attract administrative sanctions imposed by the
Tax Practitioners Board (the Board).

3.2 Section 70-10 of the exposure draft provides for decisions of the
Board to impose administrative sanctions to be reviewabl e by the
Administrative Appeals Tribunal.

Context of amendments

Operation of current provisions
Code of Professional Conduct

3.3 The current law does not have a comprehensive code to govern
the conduct of tax agents and BAS agents. Section 251K of the Income
Tax Assessment Act 1936 (ITAA 1936) provides that atax agent’sor a
nominee’ s registration may be cancelled or suspended for certain
specified conduct, for example, the intentional preparation of afalse
return.

34 Currently, some — but not all — tax agents have to comply with
a code of conduct through their membership of a professional association.
Each association has a separate code and not all tax agents are members of
a professional association. Consequently, tax agents who do adhereto a
code currently adhere to dlightly different professional and ethical
standards.

Administrative sanctions
35 The only administrative sanctions that are currently available to

the state Tax Agents' Boards (state Boards) are suspension or cancellation
of registration. This can leave the state Boards without an effective
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response to conduct that is not desirable, but does not warrant depriving a
person of their livelihood.

3.6 Subsection 251K (1) of the ITAA 1936 provides that the state
Boards must suspend or cancel the registration of a tax agent or nominee
if they have been convicted of a specified offence.

3.7 Subsection 251K (2) of the ITAA 1936 provides that the state
Boards may suspend or cance the registration of atax agent or nominee if
the Board is satisfied that:

e any return prepared by the tax agent is falsein any material
particular;

» thetax agent has neglected the business of a principal;

» thetax agent has been guilty of misconduct; or

» thetax agent or the nominee of atax agent is not afit and
proper person to prepare income tax returns and transact

business on behalf of taxpayers.

3.8 A state Board must cancel the registration of atax agent under
subsections 251K (3C) and (4) if:

e for individuals:

— thetax agent has become an undischarged bankrupt and/or
permanently ceases to carry on a business as a tax agent;

» for partnerships:

— thereisno partner registered as a nominee of the
partnership, any partner becomes an undischarged
bankrupt, or the partnership permanently ceasesto carry
on a business as atax agent; and

» for companies:

— thereis no employee registered as a nominee of the
company, the company goesinto liquidation, or the
company permanently ceases to carry on abusiness as a
tax agent.
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Negligence

3.9 Section 251M of the ITAA 1936 currently provides that a
registered tax agent is liable to pay afine, penalty or interest chargethat a
taxpayer has incurred due to the negligence of the tax agent. The amount
that is recoverable from the tax agent cannot be reduced because of any
contributory negligence of the taxpayer.

Summary of new law

Code of Professional Conduct

3.10 A new legislated code sets out the conduct expected of
registered tax agents and BAS agents, thereby giving taxpayers greater
confidence that they are dealing with agents who have, and maintain,
appropriate ethical and professional standards.

Administrative sanctions

311 The exposure draft provides the Board access to a graduated
range of administrative sanctions for breaches of the Code, so that the
Board is able to respond to breaches appropriately.

Negligence

3.12 The exposure draft removes the special statutory cause of action
allowing taxpayers to recover a penalty, fine or interest chargeincurred
due to the negligence of their tax agent. This provision of the current law
did not allow contributory negligence of the taxpayer to be taken into
account. It was also out of step with state laws that cap liability for
negligence at common law. Although these issues could have been
addressed by amending the provision, this would add significant
complexity. Moreover, the new framework addresses the concerns that
gaveriseto the old provision in a more direct way.

3.13 First, theincome tax law with respect to interest charges has
changed considerably since the statutory remedy was originally enacted.
Now, under the Shortfall Interest Charge, interest charges for tax
shortfalls are four percentage points lower than the General Interest
Charge. Thereduced Shortfall Interest Charge therefore does not contain
a penalty element, but merely seeks to neutralise the loan benefit that
taxpayers might typically receive from the temporary use of the shortfall
amount. Consequently, errors of any type by tax agents will not generally
have a penalty impact on taxpayers.
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3.14 Secondly, under the exposure draft certain administrative
penalties will no longer be imposed on taxpayers for the carel essness of
their tax agent or BAS agent. (Refer to Chapter 6 of this explanatory

material for details.)

3.15 Taxpayers retain a cause of action at common law to recover
damages from their tax agent or BAS agent for the negligence of their
agent and a cause of action under section 52 of the Trade Practices

Act 1974 to recover damages from their agent for engaging in conduct that

is misleading or deceptive or is likely to mislead or deceive. Note that the
primary tax cannot be recovered under a statutory negligence claim, but
may be recovered under a common law negligence claim in certain

situations.

Comparison of key features of new law and current law

New law

Current law

The Code governs the conduct of
tax agentsand BAS agents. The
Code establishes the professional
and ethical standards required of
agents.

Thereisno equivaent, comprehensive
code to govern the conduct of tax agents
and BAS agents. Section 251K of the
ITAA 1936 providesthat atax agent’sor
anominee sregigration may be
cancelled or suspended for certain
specified conduct, for example, the
intentiona preparation of afalsereturn.

In addition to suspension and
termination of registration, the
Board may impose one or more of
arange of administrative
sanctions.

The state Boards may suspend or cancel
registration, or take no action.

No statutory action in negligence
againgt atax agent or BAS agent.
Taxpayers are excused from
penaltiesin certain circumstances.
(Refer to Chapter 6 of this
explanatory material.)

An entity is entitled to recover the
amount of the fine, penalty or interest
charge from atax agent, nominee or an
exempted person under section 251L of
the ITAA 1936, if thereason they are
liable to pay that amount isaresult of
the negligence of the tax agent, nominee
or the exempted person.
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Detailed explanation of new law

Code of Professional Conduct
Application of the Code

3.16 The Code governs the conduct of all tax agents and BA S agents.
[Section 30-5]

3.17 The purpose of having alegidated code is to establish clearly
the professional and ethical standards required of tax agents and BAS
agents, whether or not agents are members of a professional association.
The Code outlines the duties that agents oweto their clients, the Board
and other agents.

3.18 Theintroduction of the Code, together with mechanisms for
enforcing it, will ensure that tax agents and BAS agents possess
appropriate skills and knowledge. The Code will not, however, place an
additional burden on competent agents. Rather, it adopts existing best
practices, reflecting what is required of professionals under the codes of
conduct of related professions, such as the accounting and legal
professions.

Principles of the Code
3.19 The Code comprises of alist of core principles. A single
instance of a particular conduct may amount to a contravention of more
than one of these principles.
3.20 The principles are set out under five categories:

* honesty and integrity;

* independence;

o confidentiality;

» competence; and

e other responsibilities.
321 The Board is responsible for administering the Code, and has the
power to issue guidelines to explain how elements of the Code apply in

practice. The powers of the Board are explained in Chapter 5 of this
explanatory material.
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Honesty and integrity

3.22 Tax agents and BAS agents must behave honestly and with
integrity. [Subsection 30-10(1)]

Example 3.1

Jack maintains a bank account in a false name and omits theinterest
from hisincometax returns. Jill, aregistered tax agent, assisted Jack
to set up thisaccount. The Board may conclude that such behaviour
callsinto question JiI’s honesty and integrity.

3.23 Tax agents and BAS agents must comply with the taxation laws
in the conduct of their personal affairs. [Subsection 30-10(2)]

324 The definition of a *taxation law’ in section 995-1 of the Income
Tax Assessment Act 1997 covers those Acts (or Parts of Acts) of which the
Commissioner of Taxation (the Commissioner) has the general
administration, and any regulations under those Acts. (Note that the Tax
Agent Services (Consequential and Transitional Provisions) exposure
draft amends the definition of ‘taxation law’ to include the Tax Agent
Services exposure draft and associated regulations.)

3.25 Tax agents and BAS agents must properly discharge their own
personal tax obligations, including lodging their personal income tax
returns on time.

Example 3.2

Mukesh isaregistered tax agent. For the past two years, Mukesh has
failed to lodge his own income tax return. Each failure to lodge his tax
return amountsto a breach of the Code as Robert hasfailed to comply
with ataxation law in the conduct of his personal affairs.

3.26 Tax agents and BAS agents must account for money or other
property they receive on trust from or on behalf of their clients. This may
include money received from a client in advance for the provision of tax
agent services. Where money or other property has been received and is
held on trust, agents must account for it to their client and may only
disburse the money or property in accordance with their client’s
instructions or as otherwise authorised by the operation of the law (eg, a
tax agent or BAS agent may disburse money or property from the trust
account if the Commissioner issues a notice under section 260-5 of
Schedule 1 to the Taxation Administration Act 1953 (TAA 1953)
requiring the agent to pay to the Commonwealth the money held in their
clients' trust account on behalf of a client to satisfy a tax-related liability
of the client). [Subsection 30-10(3)]
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3.27 To comply with this requirement, agents must establish a trust
account separate from their general business operating account to receive
money on trust. Thisis consistent with good practice as set out in the
accounting professional standards of the recognised professional
associations and relevant State laws such as the legal profession Acts and
trust accounts Actsin various Australian jurisdictions. In addition, the
Board may issue guidelines that provide further guidance on this
requirement.

Example 3.3

Anthony, aregistered tax agent, receives money on trust from his
clients. To account for all the trust money he receives from clients,
Anthony sets up a separate trust account with an authorised
deposit-taking institution. Anthony is only permitted to disbursethe
money in the trust account at his clients' instruction.

Independence

3.28 Tax agents and BAS agents must always act lawfully in the best
interests of their client. [Subsection 30-10(4)]

Example 3.4

Michael works in the hospitality industry. He engages Rahul, a
registered tax agent, to prepare and lodge hisincome tax return. He
instructs Rahul to claim a deduction for work clothing for the black
trousers heisrequired to wear. Although Michad might believeitisin
his best interest to reduce his taxable income, Rahul is aware that
Michael cannot claim the cost of hiswork clothing as an alowable
deduction because the trousers are not protective or specific to his
occupation. He advises Michadl accordingly.

3.29 Tax agents and BAS agents must ensure that they have adequate
arrangements in place to manage any conflicts of interest that may arise,

wholly or partially, in relation to the provision of tax agent services.
[Subsection 30-10(5)]

3.30 To ensurethat all conflicts are appropriately managed, tax
agents and BAS agents should avoid any direct or indirect conflicts of
interest, unless they have received the informed consent of the relevant
clients. A direct conflict of interest is one where the interest of the client
conflicts directly with the agent’s own interests. Anindirect conflict of
interest is one where the interests of one of the agent’s clients conflict
with those of another of the agent’s clients.

331 The best evidence of disclosure of, and informed consent to, a
conflict of interest is oftenin theform of awaiver signed by the client/s.
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Use of awaiver istherefore a simple way to demonstrate compliance with
this principle of the Code. Once awaiver is obtained, an agent is allowed
to act for the client even though the conflict till exists.

Example 3.5

Smitherson & Co. isalarge accountancy firm and registered tax agent
which provides arange of professional servicesto clients, including
auditing, providing tax advice/certificates for various commercia
transactions and preparing or reviewing complex corporate returns.
Smitherson & Co. has many clients who are large operators in their
particular industry, and as such potential (if not actual) conflicts
between its clientsare very likely. To manage these potential or actual
conflicts, Smitherson & Co. has established types of internal controls
often referred to as‘ Chinese walls' to prevent employees within the
firm from disclosing client information to each other. In addition,
Smitherson & Co. hasapolicy that requires employeesto disclose
conflicts and obtain clients' informed consent whenever possible.

Example 3.6

James and Margie, recently divorced, have used the same registered
tax agent, Sally, for the past 10 years. In preparing their returns post
divorce it became apparent to Sally that the claiming of a deduction by
James would have prevented the claiming of a deduction by Margie.
Although Sally’s professional judgment was that the deduction was
more properly claimable by James, she wasin aposition where her
duty to Margie wasin conflict with her duty to James. Sally discloses
the conflict and receives a waiver from both clients. Sheisnot in
breach of the Code.

Confidentiality

3.32 Tax agents and BAS agents are only permitted to disclose a
client’s confidential information to a third party where they receive
specific authority from their client, or wherethereis alegal duty to
disclose. [Subsection 30-10(6)]

Example 3.7

Lilly & Co. isalarge accounting firm and aregistered tax agent. To
minimise its operating costs, Lilly & Co. entersinto an agreement with
a bookkeeping/data processing firm in Hong Kong, Zheng & Co., that
Zheng & Co. will perform the bookkeeping and data processing work
for Lilly & Co.’sclients. In order to send the clients’ information to
Zheng & Co. for processing, Lilly & Co. isrequired to discloseits
arrangement with Zheng & Co. to its clients and obtain its clients
explicit permission.
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Example 3.8

The Australian Taxation Office (ATO) is conducting an audit on
Patricia’ sincome tax return from the previous financid year, but
Patricia does not have all of her receipts and payment summaries. As
her registered tax agent, Anthony, completed her tax return, the ATO
has issued a notice under section 264 of the ITAA 1936 for Anthony to
provideit with all relevant information regarding Patricia’ sincome tax
return from the previous financia year. Although Anthony isrequired
to maintain the confidentiality of Patricia’ sinformation, thenotice
creates an overriding legal obligation. Anthony must therefore provide
the ATO with the information requested by the notice.

Competence

3.33 Tax agents and BAS agents must ensure that atax agent service
they provide, or that is provided on their behalf, is provided competently.
[Subsection 30-10(7)]

3.34 This requirement prevents tax agents and BAS agents with very
narrow, specialised knowledge from providing tax agent services that are
outside of their area of expertise.

3.35 Tax agents and BAS agents must not provide atax agent service
or BAS serviceif they do not have sufficient knowledge, skill or resources
to ensure that the service provided by them or on their behalf is provided
competently. To ensure competent provision of services, an agent may:

» obtain expert advice and assistance;

» obtain knowledge and skill through private study and
research; or

» informtheclient of the likely delay and cost to acquire the
requisite knowledge and skill to provide the service
competently and obtain the client’s voluntary consent to the
tax agent or BAS agent providing the service on their behalf.

Example 3.9

Matilda, aregistered tax agent who specialises solely in providing
advice on tax-related superannuation matters, may be in breach of the
Codeif she provides tax advice on capital gainstax transactions for a
fee unless she can otherwise satisfy the Board that she is competent to
give that advice.

3.36 Tax agents and BAS agents are also accountable for tax agent
services provided on their behalf. To ensurethat services provided on
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their behalf are provided competently, tax agents and BAS agents must
ensure that the provider of the service has appropriate skills and
experience, and that they are adequately supervised.

3.37 A tax agent or BAS agent must maintain up-to-date knowledge
and skills relevant to the tax agent services they provide. In thisregard,
tax agents and BAS agents are required to maintain and improve their
knowledge and skill in the areas of tax law and administration which
relate to the tax agent services they provide. Keeping up-to-date with
developmentsin the relevant tax law and tax administration may require
agents to undergo a certain minimum number of hours of tax-related
continuing professional education per year as determined by the Board.
[Subsection 30-10(8)]

3.38 The Board may issue a guideline listing training courses that are
available in the market (including face to face training courses, distance
learning and online courses) as being sufficient for continuing
professional education purpaoses for this principle of the Code. For this
purpose, any person or organisation can make a recommendation to the
Board to have their training courses listed. The courses are not restricted
only to those offered by recognised professional associations, recognised
BAS agent associations, tax agents or BAS agents.

3.39 In providing tax agent services where a statement is made to the
Commissioner or something elseis done on behalf of a client, tax agents
and BAS agents must take reasonable care in ascertaining the facts around
their client’s affairs that are relevant to the service being provided.
[Subsection 30-10(9)]

3.40 Therequirement to take reasonable carein ascertaining the state
of affairs only appliesif atax agent or BAS agent is acting pursuant to a
taxation law on behalf of their client, for example, preparing and lodging a
return on behalf of a client.

341 Tax agents and BAS agents are only required to take reasonable
carein ascertaining their clients' state of affairs insofar as the state of
those affairs is relevant to the service that they have been engaged to
provide.

342 The provision focuses on the requirement for tax agents to take
‘reasonable care’. Although tax agents and BAS agents are not
responsible for the veracity of the tax information provided to them by
their clients, they arerequired to do what is reasonable in the
circumstances. Taking reasonable care could be demonstrated by the
agent accepting a statement provided by a client without further checking
where the statement seems logical, is consistent with previous established
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statements and the agent has no cause to doubt the client’s veracity or
reliability.

343 However, in many cases, taking reasonable care means that
agents must ask their clients the appropriate questions, based on their
professional knowledge and experience, in seeking the information.

Where there are grounds to doubt the information provided by a client, the
agent must make reasonable enquiries as to the compl eteness or
correctness/accuracy of that information. In practice, if aclient provides
information to their agent that seems to be implausible or inconsistent
with a previous pattern of claim or statement, further inquiries are
required. The agent does not discharge their responsibility in such a case
by simply accepting what they have been told.

Example 3.10

Alfred & Co. isaregistered tax agent and has been engaged by

XYZ Mediato conduct areview of its annual income tax return
prepared by itsin-house tax manager. Because Alfred & Co. hasonly
been engaged by XY Z Mediato conduct areview rather than the return
preparation, Alfred & Co. isnot required to check or make enquiries
into al of the facts on which thereturn isbeing prepared. However in
reviewing the draft return, Alfred & Co. identifiesanillogica
inconsistency in the information contained in the return, namely that
the value of the stock on hand isless than the daily stock turnover. As
such, Alfred & Co. must make further enquires and check the value of
the stock and daily stock turnover to reconcile the incond stency.

Example 3.11

Stefan, aregistered tax agent, has been engaged by Tax Ltd to prepare
itsincome tax return. Tax Ltd gave Stefan all of its tax information,
including its BAS and goods and services tax (GST) reconciliation
accounts prepared by Craig, a BAS agent. Because Craigisa
registered BAS agent, it would normally be reasonable for Stefan to
accept Craig'swork at face value. However, based on previous
examination of other work by Craig, Stefan has doubts asto the
accuracy of Craig'swork. In these circumstances, it isnot sufficient
for him to accept Craig'swork at face value. Stefan can therefore
demonstrate having taken reasonable care by asking to see the original
documentation (eg, tax invoices) or satisfying himsalf of the procedure
and methodology Craig used to arrive at a particular determination.

Stefan may decide to alert the Board to his concerns about the accuracy
of Craig’swork.

3.44 Tax agents and BAS agents must take all reasonable steps to
apply the taxation law correctly to the circumstances in relation to which
adviceis sought. The circumstances may be the actual circumstances of
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their clients or the hypothetical circumstances provided by their clients.
[Subsection 30-10(10)]

3.45 This provision does not require agents to determine the correct
application of the law, rather it requires agents to take all reasonable steps
to ensure the correct interpretation and application of the law.

3.46 Where a tax agent is uncertain about how a taxation law applies
to a particular set of circumstances, they must seek clarification from
relevant authorities and sources such as:

» legidlation and relevant extrinsic material (eg. explanatory
memoranda);

e relevant caselaw;

» the Commissioner’s views as expressed in rulings and
determinations on the topic;

e the Commissione’’ s instructions in documents such as
income tax return form instructions, BAS instructions, fact
sheets and practice statements;

» information published or provided by a recognised
professional association, recognised BAS agent association
or legal professional association; or

» information published by experts and other tax
practitioners/specialists and commentaries.

Example 3.12

Justin isaregigtered tax agent. Bryn engages Justin to provide
GST-related tax advice. Asthe majority of Justin’swork involves
providing income tax advice or preparing and lodging income tax
returns, heisnot familiar with the GST law. Without carrying out any
further research into the subject matter (eg, checking the relevant law
and publications by the ATO on the subject), Justin provides the advice
based on hislimited knowledge of the GST law obtained through
certain continuing professional education courses. Asaresult,
Justice' s advice to Bryn isincorrect. Justin isin breach of the Code for
failing to take reasonabl e steps to ensure the correct application of the
taxation law to Bryn’s circumstances.

3.47 Where an agent, after consulting the relevant authorities and
sources, is still uncertain of how to apply a taxation law, the agent may
choose to seek assistance from another party, such as another agent, a
legally qualified professional, arecognised professional association, a
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legal professional association, or the ATO. The agent should be satisfied
that the individual or organisation from which assistance is sought has the
ability and resources to provide advice on the taxation laws. |f the client
is to bear the associated costs, the agent should seek approval from the
client before seeking such assistance.

348 One cost effective method of clarifying the application of a
relevant law is to seek a private ruling from the ATO (see section 357-55
of Schedule 1 to the TAA 1953). Thisisardatively low cost, low risk
alternative to other forms of taxation assistance. Private rulings can be
relied upon by taxpayers to bind the Commissioner. However, thereis no
obligation for the taxpayer to act in accordance with theruling. A
taxpayer or agent obtains an objection right under Part IVC of the

TAA 1953 where he or she applies for a private ruling and the
Commissioner fails to make the ruling or declines to rule within a certain
time period.

Other responsibilities

Proper administration of the taxation laws

3.49 Tax agents and BAS agents must not knowingly obstruct the
proper administration of the taxation laws. [Subsection 30-10(11)]

Example 3.13

Elizabeth isaregigered tax agent. Georgiaisone of Elizabeth's
clients. The ATO isconducting an audit of Georgia and serves a
Notice under section 264 of the ITAA 1936 on Elizabeth to obtain
information relating to Georgia stax affairs. After consulting with
Georgia, Elizabeth delays compliance with the Notice, however
provides the required information within the time frame specified on
the Natice. Elizabeth isnot knowingly obstructing the proper
adminigtration of the taxation laws.

Advising clients of their rights and obligations

3.50 Tax agents and BAS agents must advise clients of their rights

and obligations that are materially related to the services being provided.
[Subsection 30-10(12)]

351 The advice may include:
» an explanation of the nature of self assessment, including the

Commissioner’s ability to amend an assessment within a
certain time of the original assessment;
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» theclient’s obligation to keep proper records and the
consequences of not doing so;

 that theresponsibility for the accuracy and completeness of
the particulars and information required to comply with the
laws relating to taxation rests with the client; and

» where necessary, therights or options available to clients
including how to seek a private ruling and how to object or
appeal against adverse decisions made by the Commissioner.

3.52 However, atax agent or BAS agent is only required to advisea

client of their rights and obligations that are relevant to services within the
scope of engagement between the tax agent or BAS agent and the client.

Holding prof essional indemnity insurance

3.53 A tax agent or BAS agent is required to maintain appropriate
professional indemnity insurance. The Board can specify what type or
level of professional indemnity insurance a tax agent or BAS agent is
required to maintain. The Board may give notice in writing of the
requirement to maintain professional indemnity insurance at a specified
level at any time during an agent’ s registration — refer to paragraph 2.68
of Chapter 2 of this explanatory material. [Subsections 20-30(3) and 30-10(13)]

3.54 Tax agents and BAS agents are professionals who hold
themselves out as having a special skill on which members of the
community are entitled to rely. Asthey are agents for the client, they can
beliablefor any financial loss or damage which their clients suffer
through failure or mistake. The requirement to be insured ensures that
those people who are exposed to the risks of financial 1oss resulting from
the agents’ conduct are adequately compensated.

3.55 In determining the appropriate type or level of professional
indemnity insurance for tax agents and BAS agents, the Board may refer
to theinsurance level standards currently imposed by recognised
professional associations, and the Commonwesalth legislative framework
regarding the capping of liabilities for damages, for guidance.

3.56 The Board has discretion not to impose additional professional
indemnity insurance requirements on those tax agents and BAS agents
who are already required to take out insurance by virtue of their
membership with a relevant professional association.

3.57 In addition, the Board has discretion to exempt atax agent or
BAS agent from having to hold professional indemnity insuranceif the
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entity can satisfy the Board that it has other satisfactory insurance
arrangementsin place.

Example 3.14

SupaTax isafranchisee and aregistered tax agent. Thefranchise
agreement specifies that SupaTax mug take the professional indemnity
insurance arrangement organised by the franchisor who is aforeign
company. The franchisor purchased, a an industry standard,
professional indemnity insurance cover overseas for the whole
franchising group including SupaTax. Inthiscase, as SupaTax already
has an industry standard professional indemnity insurance arrangement
in place, the Board may choose not to specify further requirements.

Following the directions of the Board

3.58 A tax agent or BAS agent must respond to requests and
directions from the Board in atimely, responsible and reasonable manner.
[Subsection 30-10(14)]

3.59 A tax agent or BAS agent may have to balance their abligation
to comply with requests from the Board against other professional
obligations, such as common law privileges or statutory obligations.
Consequently, claiming legal professional privilege or other legal rights of
the client is not an unreasonable response to the direction of the Board.

3.60 Wherethereis no conflict of obligations, failureto follow a
direction of the Board will amount to a breach of the Code and may
warrant the Board impaosing one of the more serious administrative
sanctions at its disposal, such as termination of the agent’ s registration.

Example 3.15

Marioisadirector of M&J Tax Pty Ltd, aregistered tax agent.
Recently, Mario was penalised for being a promoter of a tax
exploitation scheme, which isan event affecting M&J Tax Pty Ltd's
continued registration. The Board subsequently informed

M&J Tax Pty Ltd, by notice in writing, that it was required to remove
Mario from its Board of Directors within a certain period.

M&J Tax Pty Ltd ignores the Board' sdirection and alows Mario to
continueto sit on its Board of Directors. Thisfailureto follow the
Board' sdirection isa breach of the Code.

Administrative sanctions for failing to comply with the Code

3.61 Compliance with the Code is mandatory for all tax agents and
BAS agents. If tax agents and BAS agents do not comply, they may be
subject to administrative sanctions imposed by the Board.
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3.62 The sanctions available to the Board allow the Board to tailor
the sanction to the seriousness of the conduct that breaches the Code. The
purpose of the sanctionsis not focussed on punishing tax agents and BAS
agents, but rather on improving the performance of agents and
maintaining public confidence in agents’ adherence to certain standards.

3.63 Where there has been a breach of the Code, the Board may
impose any one or more of the following sanctions:

e awritten caution [paragraph 30-15(2)(a)];

» anorder requiring the tax agent or BAS agent to take one or
more actions including, but not limited to, the following:

— complete a course of education or training specified in the
order by the Board,

— provide services (for which the tax agent or BAS agent is
registered) only under the supervision of another tax agent
or BAS agent that has been specified in the order; and/or

— provide only those services that are specified in the order
[subsection 30-20(1)];

» suspension of registration [subsection 30-25(1)]; and/or

» termination of registration [section 30-30]. (Refer to
paragraphs 2.82 to 2.88 in Chapter 2 of this explanatory
material for notice and effect of a termination.)

[Section 30-15]
Example 3.16

Arif isaregistered BAS agent. Several complaints have recently been
made to the Board regarding Arif.

Asaresult of investigating Arif, the Board discovers that he has made
numerous errorsin advising clients, largely in relation to recent
developmentsin taxation law. Arif hasnot undertaken any approved
continuing professional education courses for thelast two years. The
Board concludes that Arif isin breach of the Code

(subsections 30-10(7) and (8)) partly for failing to maintain up-to-date
knowledge and skillsrelevant to the tax agent services he provides.
The Board issues Arif with awritten caution. The Board also issues
Arif with an order to complete further training and, until the training is
completed, the order states that Arif must work under the supervision
of another registered BAS agent.
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3.64 The graduated range of sanctions provides the Board with the
capacity to tailor its response to the severity of the breach of the Code.
For instance, in the case of isolated mistakes, the Board may take no
specific action, or issue a written caution. For repeated mistakes the
Board may issue an order specifying that thetax agent or BAS agent must
undertake further education or training in the particular area. In more
severe cases, Where a tax agent or BAS agent has displayed a serious
disregard for the Code, suspension or termination of registration may be
appropriate. Thisis particularly so where atax agent or BAS agent causes
serious damage to their clients, or to the integrity of the taxation system.
Behaviour that calls into doubt the honesty, integrity or competence of a
tax agent or BAS agent, or raises questions about their suitability to
practise, will warrant more severe sanctions including suspension or
termination of registration.

Example 3.17

Complaints are made to the Board that Christine, atax agent whose
registration islimited to the provision of advice about the fringe
benefits tax law, has been giving some of her clients advice about their
broader income tax obligations over the course of several months.
Chrigtine isacting outside her expertise and isin breach of the Code
for providing atax agent service which sheis not registered and
competent to provide.

The Board is satisfied that the allegations against Christine are true and
decides to impose an administrative sanction. Given that thisisthe
first time that Christine has been found to have breached the Code and
acondition of her registration, the Board issues Chrigine with a
written caution for failing to comply with the Code and orders her to
provide only those services which sheisregistered to provide.

Example 3.18

Rithy is aregistered tax agent. It is brought to the Board' s attention
that for the 2006-07 financia year Rithy lodged 22 income tax returns
on behalf of clients containing mistakes in relation to allowable
deductions. The Board orders Rithy to undertake a course in taxation
law specialising in general and specific deductions. Rithy ignoresthe
Board' s direction and failsto comply with the order by the notified
date. When questioned asto the cause of hisfailureto comply, he
responds smply that he has been too busy. Rithy fails to comply with
anew order for training issued by the Board with an extended date.
The Board subsequently suspends Rithy’ s registration for displaying a
serious disregard of the Code by failing to follow directions of the
Board.

3.65 The Board may decide not to impose an administrative sanction
against atax agent or BAS agent for immaterial breaches of the Code.
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Some breaches of the Code may be so trivial or isolated that it would be
unlikely for the Board to take any further action against the agent.

Example 3.19

Peter isaregistered BAS agent. Peter haslodged his own tax returns
on time for many years. Dueto a sudden spike in workload, he failsto
lodge his own income tax return on time (being amonth late) and is
referred by the ATO to the Board for appropriate action. In this case,
although Peter isin breach of the Code for failure to comply with the
taxation law in the conduct of his personal affairs, the Board may
choose not to impose any sanction.

Period of orders

3.66 The Board may specify the period of time in which the tax agent
or BAS agent has to comply with requirements of an order, or
alternatively, the time period within which the agent must perform certain
requirements stated in the order. [Subsection 30-20(2)]

Period of suspension of registration

3.67 Where the Board decides to suspend the registration of atax
agent or BAS agent, the Board may also determine a period of suspension
that applies to the agent. If the agent’s registration has already been
suspended, the Board can extend that suspension for a further period,
which commences at the end of the original suspension period.
[Subsections 30-25(1) and (3)]

3.68 Tax agents and BAS agents may not provide tax agent services
whiletheir registration has been suspended. If an agent provides tax agent
services in these circumstances, the Board may impaose further
administrative sanctions, for example, it may suspend the agent’s
registration for a further period or terminate registration. Alternatively (or
additionally), the Board may apply to the Federal Court for a civil penalty
order and/or an injunction to restrain the agent from continuing to provide
tax agent services. (Refer to Chapter 4 of this explanatory material for an
explanation of civil penalty orders and injunctions.)

[Subsections 30-25(2) and (4)]

Example 3.20

Luke has had hisregistration suspended by the Board for engaging in
conduct that breaches the Code. Luke does not inform his clients that
his registration has been suspended and continues to provide tax agent
services. The Board appliesto the Federal Court for acivil penalty
order againg Luke for providing tax agent services for afee while
unregistered. At the sametime, the Board also applies to the Federal
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Court for an injunction to restrain Luke from continuing to provide tax
agent servicesto his clients during the period of his suspension.

3.69 A tax agent or BAS agent under suspension can apply for
registration if their registration is due to expire during the suspension
period and may notify the Board of a change in circumstances. The Board
can also impose further administrative sanctions, including termination for
failure to comply with the registration requirements, during the suspension
period. Theagent is not, however, taken to be atax agent or BAS agent
for any other purpose during the suspension period. [Subsection 30-25(4)]

Notification of the Board's decision

3.70 Where the Board sanctions atax agent or BAS agent, the Board
must notify the agent of its decision in writing. The notice must contain
thereasons for the Board' s decision. (Refer to Chapter 5 of this
explanatory material for notification requirements following an
investigation by the Board that results in the imposition of a sanction.)
[Subsections 30-20(2), 30-25(1) and 40-20(1), 60-100(8)(c) and (d)]

371 A decision by the Board to impose an administrative sanction is
areviewable decision for which the tax agent or BAS agent may apply to
the Administrative Appeals Tribunal for areview. (Refer to

paragraph 2.60 in Chapter 2 of this explanatory material for further
explanation of AAT review of Board decisions.) [Subsections 70-10(f) to (h)]
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Chapter 4

Civil penalties and injunctions

Outline of chapter

4.1 Part 5 of the exposure draft outlines the civil penalties to which
unregistered entities and tax agents and Business Activity Statement
(BAS) agents may beliablefor contravening a civil penalty provision
under the exposure draft, and the way in which orders for civil penalties

are obtained.

4.2 Specifically, Part 5 of the exposure draft provides:

for unregistered entities' liability for civil penalties for
engaging in conduct that is prohibited without registration, as
follows:

— providing tax agent services or BAS services for afeeor
other reward;

— advertising the provision of tax agent services or BAS
services; and

— making representations of being registered,

for registered entities’ liability for civil penalties for
engaging in certain serious misconduct whileregistered, as
follows:

— making afalse or misleading statement;

— employing or using the services of an entity whose
registration has been terminated; and

— signing a declaration or statement that was prepared by an
entity other than the tax agent or BAS agent, another tax
agent or BAS agent, or an individual under the
supervision and control of atax agent or BAS agent; and

that the Tax Practitioners Board (the Board) may apply to the
Federal Court of Australia (Federal Court) for an order for a
civil penalty.
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4.3 Section 70-5 of the exposure draft provides that the Board may
apply to the Federal Court for an injunction to prevent or compel certain
action if an entity has engaged or proposes to engage in conduct that
contravenes a civil penalty provision.

4.4 Section 70-20 of the exposure draft provides that, for the
purpose of the exposure draft, a change in the composition of a
partnership does not affect the continuity of the partnership.

45 Section 50-40 introduces special rules relating to the liability for
civil penalties of partnersin a partnership that contravenes a civil penalty
provision.

Context of amendments

Operation of current provisions
Criminal penalties

4.6 Subsection 251L (1) of the Income Tax Assessment Act 1936
(ITAA 1936) provides for acriminal penalty for a person who provides
any of the specified services listed in the subsection for afee without
being registered. Subsection 251L (6) specifies certain entities that may
provide a BAS servicefor afeewithout registration.

4.7 Section 2510 of the ITAA 1936 provides for acriminal penalty
for an unregistered person who advertises that they will provide income
tax related services or who represents that they are aregistered tax agent.

4.8 Section 251N of the ITAA 1936 provides for acriminal penalty
for aregistered tax agent who allows another person (who is not a partner
in the partnership or their employee, or aregistered tax agent) to prepare
income tax returns or conduct other business relating to any income tax
matter on their behalf.

Rationale for major changes

4.9 In accordance with the Commonwealth guide to framing civil
penalties, civil penalties are considered more appropriate than criminal
penalties for conduct that is prohibited without registration and for serious
misconduct whileregistered. This is because such conduct is not
considered serious enough to warrant the imposition of a criminal
conviction or imprisonment. Thereis, however, aneed for more
significant monetary penalties to deter tax agents and BAS agents from
contravening the civil penalty provisions in the exposure draft.
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4.10 In addition, civil penalties may be more appropriate than
suspension or termination of registration in circumstances where an agent
has engaged in conduct prohibited by the exposure draft, which, although
serious, does not warrant the loss of the agent’s livelihood.

Summary of new law
Civil penalties

4.11 Entities are liable to pay a pecuniary penalty for contravening a
civil penalty provision (civil penalties) for the following conduct without
registration:

* providing atax agent service or BAS service for afeeor
other reward;

» advertising the provision of atax agent service or BAS
service, or

* representing themselves to be a tax agent or BAS agent.

(Refer to paragraphs 2.13t0 2.18 and 2.27 to 2.36 in Chapter 2 of this
explanatory material for an explanation of the definitions of tax agent
service and BAS service.)

4.12 Legal practitioners, however, are exempted from liability for a
civil penalty for providing or advertising tax agent services or BAS
services while unregistered in certain circumstances.

4.13 In short, the exemption means that legal practitioners acting in
the course of their profession may provide for afee or advertise any tax
agent service in their capacity as atrustee of atrust or personal legal
representative of a deceased estate, and any tax agent service other than
preparation and/or lodgment of areturn in any other case, without being
registered asatax agent. (For this reason, legal practitioners in these
cases are referred to throughout this Chapter as ‘ exempted legal
practitioners’.)

4.14 Tax agents and BAS agents are liable to civil penalties for the
following serious misconduct:

» making afalse or misleading statement to the Commissioner
of Taxation (Commissioner);

» employing or using the services of a deregistered entity; or
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* signing a declaration or statement in relation to a taxpayer on
a document that was not prepared by a registered entity or an
individual under supervision and control of aregistered
entity.

4.15 The maximum amount of civil penalties for individuals for
engaging in prohibited conduct ranges from 50 penalty units to 250
penalty units. Bodies corporate are subject to a penalty that is fivetimes
the penalty imposable on an individual, and therefore ranges from 250
penalty units to 1,250 penalty units.

4.16 If a partnership contravenes a provision of the exposure draft
imposing a civil penalty, each partner that was in the partnership at the
time of the contravention is treated as though they have contravened the
provision, unless they prove otherwise. The maximum amount of civil
penalties for each individual partner is the same as for individuals for
engaging in prohibited conduct, and therefore ranges from 50 penalty
units to 250 penalty units. The maximum amount of civil penalties for a
partnership depends on the number of contravening partnersin the
partnership.

4.17 If the Board believes an entity has contravened a provision of
the exposure draft imposing a civil penalty, it may apply to the Federal
Court for acivil penalty order requiring the entity to pay the
Commonwealth the civil penalty.

I njunction
4.18 The Board may apply to the Federal Court for an injunction to
restrain or require certain conduct, if the Board is satisfied that an entity is

engaging in conduct that contravenes a civil penalty provision, for
example, engaging in conduct that is prohibited without registration.

Comparison of key features of new law and current law

New law Current law

Unregigtered entitiesareliable | Unregistered entities are liable for acriminal
to acivil pendty if they penalty if they provide atax agent service for
provide atax agent serviceor | afee, or if they advertise or represent

BAS service for afee or other | themsdlvesto be atax agent.

reward, or if they advertise or
represent themselvesto be a
tax agent or BAS agent.
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New law Current law
Tax agents and BAS agents No equivalent.
areliadbletoacivil penalty if | The gate Tax Agents Boards have discretion
they make afalse or

misleading statement or
employ or use the services of
aderegistered entity.

to suspend or cancel the registration of atax
agent if they are satisfied that any return
prepared by thetax agent isfalsein any
material particular.

Tax agents and BAS agents
areliableto acivil penalty if
they sign a declaration or
other statement in relation to a
taxpayer on a document that
was prepared by an
unregistered entity without
supervision and control by a
registered entity.

A dirict liability offence imposes a criminal
penalty on aregistered tax agent who allows
a person other than an employee, a partner or
another registered tax agent to prepare or
conduct business relating to an income tax
return or objection on their behalf.

The Board may apply to the
Federal Court for an order for
acivil penalty if an
unregistered entity or atax
agent or BAS agent has
contravened a provision of the
exposure draft imposing a
civil penalty.

No equivalent.

If a partnership contravenes a
civil penalty provision, each
partner in the partnership, at
the time of the conduct
constituting contravention, is
liable to pay a civil penalty
unless the partner proves that
they did not engagein, aid,
abet, counsdl or procure the
conduct, or werein any way
concerned in, or party to, the
conduct.

No equivalent.
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New law

Current law

A changein the composition
of the partnership registered
as atax agent or BAS agent
does not affect the continuity
of the partnership. However,
a partnership must notify the
Board of any change in the
composition of the partnership
and must meet the registration
requirements at al times.
Where a partnership failsto
notify the Board of any
change in the composition of
the partnership, the
partnership exposesitself to a
sanction for abreach of the
Code of Professional Conduct,
for failure to comply with a
taxation law.

Where a partnership isregistered as a tax
agent and there is achange in the congtitution
of the partnership, registration is taken to be
terminated from the time of that change.

However, where the registration of a
partnership has been terminated, thereisa
mechanism in which former partners of the
original partnership can be registered asa
successor to the original partnership, either
asanindividual or asapartner in anew
partnership.

The Board may apply to the
Federal Court for an
injunction to prevent or
compel certain action.

No equivalent.

Detailed explanation of new law

Civil penalties for prohibited conduct

4.19

The Board may apply to the Federal Court for an order that an

unregistered entity, atax agent or a BAS agent isto pay acivil penalty for
engaging in certain specified misconduct. (Thisis discussed in detail

from paragraph 4.52.)

Conduct by an unregistered entity

4.20
acivil penalty if it:

Subdivision 50-A provides that an unregistered entity isliableto

» provides atax agent service or BAS servicefor afee or other
reward in circumstances whereit knows or is reasonably
expected to know that such a serviceis atax agent service or

BAS sarvice

» advertisesthat it will provide a tax agent service or BAS

sarvice or

58




Civil penalties and injunctions

* representsthat it isatax agent or BAS agent.
[Subdivision 50-A]

4.21 Exemptions from liability are provided for legal practitioners
and customs brokers in certain circumstances. These exemptions are
explained in paragraphs 4.37 to 4.39.

4.22 The maximum amount of the civil penalty for providing atax
agent service or BAS servicefor afeeif unregistered is 250 penalty units
(currently $27,500) for an individual and 1,250 penalty units (currently
$137,500) for abody corporate. [Subsections 50-5(1) and (2)]

4.23 The maximum amount of the civil penalty for advertising the
provision of atax agent service or BAS service or representing as atax
agent or BAS agent if unregistered is 50 penalty units (currently $5,500)
for an individual and 250 penalty units (currently $27,500) for a body
corporate. [Subsections50-10(1) and (2), and section 50-15]

4.24 Refer to paragraphs 4.59 to 4.61 for an explanation of the
treatment of partnersin a partnership in the case of contravention of a
civil penalty provision.

Misconduct by atax agent or BAS agent

4.25 Subdivision 50-B provides that atax agent or BAS agent is
liableto a civil penalty if it:

» makes afalse or misleading statement to the Commissioner;

» employs or uses the services of atax agent or BAS agent who
has had their registration suspended or terminated; or

» signsadeclaration or statement on a document that has been
prepared by an entity other than an individual who is atax
agent or BAS agent, or an individual working under the
supervision and control of another individual who is atax
agent or BAS agent.

[Subdivision 50-B]

4.26 The maximum amount of the civil penalty per offence by atax
agent or BAS agent is 250 penalty units (currently $27,500) for an
individual and 1,250 penalty units (currently $137,500) for a body
corporate. (Refer to paragraph 4.61 for the treatment of partners.)
[Section 50-20, and subsections 50-25(1) and 50-30(1) to (4)]
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Conduct prohibited without registration

Providing a tax agent service or BAS service for afeeif unregistered

4.27 To ensure tax agent services and BAS services are provided to
the required standard, there are restrictions on who is entitled to provide
these services. Only atax agent or an exempted legal practitioner is
allowed to provide a tax agent service (other than a BAS service, which is
discussed below) for afee or other reward.

4.28 An entity that is not registered as atax agent and is not an
exempted legal practitioner isliablefor a civil penalty if it providesa
service that it knows or ought reasonably to know is atax agent service
(other than a BAS service) and charges or receives a fee or other reward
for that service. [Subsection 50-5(1)]

4.29 An entity isliablefor acivil penalty if it provides a service that
it knows or ought reasonably to know isa BAS service for afee or other
reward and it is not registered as atax agent, aBAS agent, or is not an
exempted legal practitioner or, if the BAS service relates to imports or
exports to which an indirect tax law applies, a customs broker licensed
under Part X1 of the Customs Act 1901. [Subsection 50-5(2)]

Example 4.1

Gerry isalicensed financia service provider but isnot aregistered tax
agent or alegal practitioner. AsGerry isalicensed financia service

provider, heisalowed under the Corporations Act 2001 to provide tax
advice that isancillary to the financia advice heis engaged to provide.

One of Gerry'smajor clients, Petrol Evans Pty Ltd, isabout to sall its
wholesal e petroleum distributorship which comprises a considerable
amount of land acquired before 20 September 1985 aswell asland,
fixtures and goodwill acquired after that time. The company’ s owner
Larry seeks Gerry’ s advice on how the proceeds from a sale of all the
distributorship’ s assets should be invested.

While providing the financial services, Gerry holds himsalf out to have
significant tax expertise and provides tax advice to Larry that Petrol
Evans Pty Ltd will be able to shelter any tax on any gain arisng from
the sale of the distributorship under the small business capital gainstax
(CGT) concessions (which turns out to be wrong). Gerry bundles his
fee for both the tax and financial advices and charges Petrol Evans Pty
Ltd the fee for the financial advice only. The fee that Gerry chargesis
substantially higher than the market rate for the type of financial

advice sought by Larry.

In this case, because Gerry has held himsdlf out asatax expert, it is
reasonable for Larry to rely on thistax advice. Also, Gerry, being a
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licensed financial service provider, ought to know what type of
services a licensed financia service provider can provide and that the
advice he provided isnot merely financial advice or ancillary tax
advice but atax agent service. Further the fee charged by Gerry
included hisfee for providing the CGT advice. By charging a fee for
the CGT advice, Gerry contravenes the civil pendty provision and is
liabletoacivil penalty.

4.30 The requirement that the tax agent service or BAS service be
provided ‘for afee’ ensures that individuals who provide tax agent
services or BAS services to their employer/s are not required to be
registered. A serviceistaken to be provided for afee evenif thefeefor
the tax agent service or BAS service is bundled with other fees for other
sarvices. Theinclusion of ‘or other reward’ ensures that situations where
services are provided for areward other than a financial reward (eg, by
bartering tax agent services for goods or other services) may be within the
scope of the civil penalty provision.

Example 4.2

AdvanceTaxation isarecognised professional association. In an effort
to improve the technical proficiency of its members, AdvanceTaxation
sets up atechnical helplineto assig its members with any difficult tax
technical issues and answer any related queries. Asthisserviceis
expensive, the membership fee for AdvanceTaxation has been
increased to cover the operating costs. In this case, AdvanceTaxation
would be providing tax agent services for afee or other reward, and
therefore needs to be registered as a tax agent.

4.31 Asfor tax agents, an employee whose job entails the provision
of BAS servicesto their employer will not be required to register asa
BAS agent.

Example 4.3

Kylie, abookkeeper, is employed by a businessin her local area.
Kylieis paid asalary and her work involves preparing and reconciling
GST and pay as you go control accounts and the preparation of BASs
from these accounts.

Kylieisnot required to register asa BAS agent as she is an employee
of the business, and ispaid a salary for the work and not a fee.

4.32 The civil penalty only applies where an unregistered entity that
provides a service knows or ought reasonably to know that the serviceisa
tax agent service or BAS service. Whether or not an entity ought
reasonably to know that a service that they are providing is a tax agent
service will depend on theindividual circumstances. This provision
ensures that entities who take reasonable care, but provide a tax agent
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service or BAS serviceinadvertently, will not incur the penalty.
[Paragraphs 50-5(1)(a) and (2)(a)]

Example 4.4

Normaisalicensed financial service provider, but isnot aregistered
tax agent. In addition to providing advice about the tax implications of
decisions about financia products, Norma prepares income tax returns
for afee. Asalicensed financia service provider, Norma ought to
know that she can only provide tax advice that isincidental to the
financial services provided without being registered as atax agent.
Consequently, she ought reasonably to know that charging fees for
preparing tax returns while being unregistered is prohibited.

Example 4.5

Sarahisalaw student. At afamily gathering, sheis approached by her
Uncle to provide sometax advice. Sarah provides advice based on
what she learned as part of her law studies. Her Uncleisredly
grateful and gives Sarah a gift which she gladly accepts. Sarah offers
further help with any other tax related questions her Uncle may have.
In this casg, it isnot reasonable for Sarah to know that sheisproviding
atax agent servicefor afee or other reward. Sarahisnotin
contravention of the civil penalty provision.

Advertising a tax agent service or BAS serviceif unregistered

4.33 An entity isliablefor apenalty if it advertises that it will provide
atax agent service (other than a tax agent servicethat isalso aBAS
service) and it is not aregistered tax agent, or is not an exempted legal
practitioner. [Subsection 50-10(1)]

Example 4.6

John isaregistered BAS agent. He advertisesin thelocal paper that he
isableto prepare BAS and other income tax forms for individuals and
business. AsJohnisregistered asaBAS agent, heisnot entitled to
advertise tax agent services including the preparation of income tax
forms. Heisliable for apenalty for unlawfully advertising tax agent
Services.

4.34 An entity isliablefor apenalty if it advertises that it will provide
aBAS serviceand it is not aregistered tax agent, BAS agent, or is not an
exempted legal practitioner or, if the BAS service relates to imports or
exports to which an indirect tax law applies, a customs broker licensed
under Part XI of the Customs Act 1901. [Subsection 50-10(2)]
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Example 4.7

Ronald has been a bookkeeper for the past five years. Ronald
advertisesin the local paper that he is able to prepare BAS for small
businesses. Unlessheisregigered, Rondd isliable for a penalty.

4.35 An entity is not liable for acivil penalty if it advertises that it
will provide atax agent service or a BAS service and it provides those
services on a voluntary basis under a scheme approved by the
Commissioner by notice published in the Commonweal th of Australia
Gazette. A notice given by the Commissioner in these circumstancesis
not alegislativeinstrument for the purposes of the Legidative Instruments
Act 2003. [Subparagraphs 50-10(1)(c)(iii) and 50-10(2)(b)(iv), and

subsection 50-10(4)]

Example 4.8

Mai, aretired tax agent, prepares the income tax returns of pensioners
and newly arrived immigrants on avoluntary basis as part of the Tax
Help Program, a scheme published in the Commonwealth of Australia
Gazette, approved by the Commissioner and run by the Australian
Taxation Office (ATO). Asaresult, Mai, although unregistered, is
permitted to advertise that shewill provide tax agent services as part of
the Tax Help Program and she isnot liable for a penalty.

Representing that you are a tax agent or BAS agent if unregistered

4.36 An entity isliablefor acivil penalty if it representsthat it isa
registered tax agent or BAS agent, or both, and that representation is
untrue. [Section 50-15]

Example 4.9

Alberto was once aregistered tax agent, but failed to apply to renew
hisregistration several yearsago. Alberto continues to represent
himself asatax agent. Albertoistherefore liable for a penalty.

Exemption from liability for legal practitioners

4.37 A legal practitioner is not liable to pay acivil penalty for
providing or advertising tax agent services or BAS services while
unregistered in certain circumstances, namely if they are acting in the
course of their profession and:

* intheir capacity as atrustee of atrust or personal legal
representative of a deceased estate — they provide any tax
agent service; and/or

63



Exposure draft: Tax Agent Services Bill 2008

* inany other case — they provide a tax agent service other
than preparation or lodgment of areturn.

This means that legal practitioners may provide or advertise servicesin
these circumstances without being registered as a tax agent.

[Subsections 50-5(3) and 50-10(3)]
Example 4.10

Philip has information about an investment opportunity which
advertises significant tax deductions. He contactshis solicitor, Bryce,
to obtain taxation advice on theinvestment. Although Bryceis
advising Philip about his liahilities, obligations and entitlements under
taxation law, heisnot liable for acivil penalty asheisacting in the
course of his profession asalega practitioner.

4.38 If alegal practitioner provides a tax agent service for afee, and
the tax agent service is not provided in the course of their profession in the
circumstances outlined above, they are subject to the same registration
requirements that apply generally. For example, a financial planner who
has legal qualifications but who is not practising as alegal practitioner is
not exempt from the civil penalty provisions, because they are not acting
in the course of their profession as alegal practitioner.

Other exemptions

4.39 Customs brokers licensed under the Customs Act 1901 are not
liable for acivil penalty if the BAS service they provide relates to imports
or exports to which an indirect tax law (as defined in section 995-1 of the
Income Tax Assessment Act 1997) applies. [Subparagraphs 50-5(2)(c)(iii) and
50-10(2) (b)(iii)]

Serious misconduct prohibited while registered
Making a false or misleading statement

4.40 A tax agent or BAS agent must not prepare or certify a statement
(or permit another person to do so) that they know, or ought reasonably to
know, is likely to be made to the Commissioner, in circumstances where
they know, or are reckless as to whether, the statement:

» isfalse incorrect or misleading in a material particular
respect, or
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» omits any matter without which the statement is misleading
in amaterial respect.

[Section 50-20]

4.41 Given that the Code of Professional Conduct requires tax agents
and BAS agents to take reasonable care in their provision of tax agent
services (see, for example, paragraph 3.39 in Chapter 3 of this explanatory
material), this civil penalty provision only applies to making a false or
misleading statement knowingly or recklessly.

4.42 If atax agent or BAS agent has reason to believe that theclient’s
records are incorrect or misleading, the agent should:

» discuss the matter with the client to clarify any possible
misstatement or omission;

e advisethe client to disclose the misstatement or omission to
the ATO if the rdlevant documents have already been
submitted; and/or

» withdraw from the engagement if the client, after having
been advised, refuses to explain or correct any apparent
misstatement or omission.

Employing a tax agent or BAS agent whose registration has been
terminated

4.43 A tax agent or BAS agent must not provide tax agent services
for a fee whereits registration has been terminated by the Board.

4.44 Extending this principle, atax agent or BAS agent must not
employ or use the services of an entity to provide tax agent services on its
behalf in circumstances whereit knows or ought reasonably to know that
the entity:

* isnot registered; and

» was previoudly registered and has had its registration
terminated within one year of being employed or engaged by
the tax agent or BAS agent to provide tax agent services on
its behalf.

[Subsection 50-25(1)]
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Example 4.11

Frank isaregistered tax agent with alarge client base. Dueto his
heavy workload he decides to employ his friend Cheryl to assist with
the preparation of tax returns. Frank isaware that Cheryl had
previously been aregistered tax agent, and that her registration was
terminated by the Board the previous year asaresult of a conviction
for fraudulent activities.

Frank isliableto acivil penaty for employing a person whose
registration has been terminated within one year of the employment.

4.45 However, atax agent or BAS agent is not liable for a civil
penalty if it employs or uses the services of an entity whose registration
has been terminated as aresult of the entity surrendering its registration,
or becoming an undischarged bankrupt or going into external
administration, or areason prescribed by the Tax Agent Services
Regulations. [Subsection 50-25(2)]

4.46 These exemptions from penalty cater for entities whose
registration has been terminated without involving serious misconduct by
the entities. For example, it would be unfair for an entity that surrendered
its registration or an individual who became bankrupt independent of their
business endeavours (eg, as aresult of their position as guarantor for a
loan) to automatically be prevented from providing tax agent services for
another entity.

4.47 The prohibition only applies to the employment or use of a
deregistered entity during the year following termination. Thisisto
ensure an entity is not prevented from operating in the tax industry for an
indeterminate period.

Signing of a declaration or other statement in certain circumstances

448 Broadly speaking, atax agent or BAS agent is liable for a civil
penalty if they sign a declaration or other statement on a document that is
required by a taxation law (or BAS provision for BAS agents), where the
document was prepared by an unregistered entity without supervision and
control by aregistered entity.

4.49 For registered individuals, a civil penalty appliesif:

» atax agent signs a declaration or other statement on a
document in relation to a taxpayer that is required or
permitted by a taxation law (other than a BAS provision),
and the document was not prepared by:

— thetax agent;
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— anindividual working under the supervision and control
of thetax agent;

— another tax agent who is an individual; or

— anindividual working under the supervision and control
of another tax agent who is an individual; and/or

[Subsection 50-30(1)]

» aBAS agent signs a declaration or other statement on a
document in relation to a taxpayer that is required or
permitted by a BAS provision, and the document was not
prepared by:

— the BAS agent;

— anindividual working under the supervision and control
of the BAS agent;

— another BAS agent who is an individual;
— atax agent who isan individual; or

— anindividual working under the supervision and control
of another individual who is atax agent or BAS agent.

[Subsection 50-30(2)]
4.50 For registered partnerships and companies, a civil penalty
appliesif:

» atax agent signs a declaration or other statement on a
document in relation to a taxpayer that is required or
permitted by a taxation law (other than a BAS provision),
and the document was not prepared by:

— atax agent who isan individual; or

— anindividual working under the supervision and control
of another individual who is a tax agent; and/or

[Subsection 50-30(3)]

» aBAS agent signs a declaration or other statement on a
document in relation to a taxpayer that is required or
permitted by a BAS provision, and the document was not
prepared by:
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— aBAS agent who is an individual;
— atax agent who isan individual; or

— anindividual working under the supervision and control
of another individual who is atax agent or BAS agent.

[Subsection 50-30(4)]

451 A tax agent or BAS agent is not liable for a civil penalty if they
sign adeclaration or other statement prepared by an entity other than those
listed above, including an unregistered entity which is not supervised and
controlled by aregistered entity, provided they have reviewed the
document and have taken reasonabl e steps to ensure the accuracy of the
document before signing it. In thisregard, the agent bears the evidential
burden in civil proceedings of proving that they took such reasonable
steps. [Subsection 50-30(5)]

Example 4.12

Hans, who is not registered to provide tax agent services, has prepared
anumber of income tax returnsfor afee. He arranges for hisfriend,
Joel, aregistered tax agent, to sign and submit these income tax returns
in exchange for providing Joel with a share of hisprofits. The returns
contain significant errors as Joel did not check Hans' work.

Jodl isliable for acivil penalty for signing atax return that was not
prepared by him, another registered tax agent, or a person working
under his or another tax agent’s supervision and control, and that was
not reviewed by him.

Hansisalso liable for acivil penaty for providing tax agent services
for afee while not being registered.

Obtaining an order for civil penalty and recovery of penalty

Order to pay a pecuniary penalty for contravening a civil penalty
provision

4.52 If an entity contravenes a provision of the exposure draft
imposing a civil penalty, the Board may apply to the Federal Court for an
order that the entity pays the Commonwealth a pecuniary penalty.

4.53 The application must be made within four years of the
contravention, and may be made by the Board, on behalf of the
Commonwesalth. Thefour year limitation period for commencing
proceedings is consistent with other instances in the taxation laws where a
civil penalty is the appropriate remedy (eg, the civil penalties for the
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promotion and implementation of schemesin Division 290 of Schedule 1
to the Taxation Administration Act 1953). [Subsection 50-35(1)]

4.54 TheBoard is not required to apply to the Federal Court for an
order for every contravention of a civil penalty provision in this exposure
draft. For example, isolated, technical contraventions may not warrant the
Board taking action in the Federal Court.

4.55 If the Federal Court is satisfied that the entity has contravened a
civil penalty provision, it may order the entity to pay a pecuniary penalty
to the Commonwealth for each contravention of that provision. The
amount of the penalty is determined by the Federal Court and is payable
for each contravention, but the aggregated penalty must not exceed the
amount specified in the relevant civil penalty provision. (The maximum
penalty amounts are explained in paragraphs 4.20 to 4.26.)

[Subsection 50-35(2)]

4.56 If atax agent’s or BAS agent’s conduct contravenes more than
one provision of the exposure draft imposing a civil penalty, then
proceedings may be commenced against the agent for contravention of
any or all of those provisions. However, an entity is not liable for more
than one pecuniary penalty for the same instance of misconduct (that is,
the entity may be penalised for contravening only one of the civil penalty
provisions, where conduct contravenes more than one provision).
[Subsection 50-35(3)]

4.57 A contravention of a provision of the exposure draft imposing a
civil penalty is not an offence. That means that a contraventionis not a
violation of the criminal law.

Recovery of a pecuniary penalty

4.58 If the Federal Court orders an entity to pay a pecuniary penalty,
then the penalty is payabl e to the Commissioner, who receives the penalty
on behalf of the Commonwealth. The Commissioner may enforce the
order on behalf of the Commonwealth asif it were a judgment of the
Federal Court. If the entity does not remit the penalty, then it will be held
in contempt of court and may be subject to further proceedings.

[Section 50-45]

Treatment of partnerships

4.59 For the purposes of the exposure draft, a change in the
composition of a partnership does not affect the continuity of the
partnership. However, where a partnership contravenes acivil penalty
provision in the exposure draft, only those partners that were in the
partnership at the time of the misconduct may be liable to pay a civil
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penalty. Thecivil penalty will not apply to those partners that can prove,
on the balance of probabilities, that they:

» did not engage in the conduct;
» did not aid, abet, counsel or procure the conduct; and

* werenot in any way knowingly concerned in, or party to, the
conduct (whether directly or indirectly or by any act or
omission of the partner).

[Sections 50-40 and 70-20]

4.60 This provision is modelled on subsection 444-30(4) of
Schedule 1 to the TAA 1953, which applies to criminal offencesin the
taxation laws. The provision deems a partner that was in a partnership at
the time of the misconduct to beliableto a civil penalty if the partnership
isliable. Therationalefor this provision isthat it may be difficult for the
Board to determine which partner is responsible for a particular
misconduct, such as where the partnership employs or uses the services of
aderegistered entity.

4.61 In circumstances where a partnership consists of both individual
and corporate partners, individual partners are subject to a penalty up to
the maximum for individuals when they arein breach of a civil penalty
provision, and corporate partners are subject to a penalty up to the
maximum for a body corporate.

Example 4.13

KKB Servicesis a partnership providing bookkeeping services, but is
not aregistered BAS agent. In this partnership, Kristel isan individual
partner, and Hood Services Ltd is a corporate partner, and neither
partner isaregistered agent. The partnership advertisesin the local
phone directory that its business prepares BAS and provides advicein
relation to BAS provisions.

KKB Servicesis found by the Federal Court to have breached the civil
penalty provision that prohibits unregistered entities from advertising
that they provide BAS services. Because the partnersare different
types of entities, the civil penalties for the partners are different. Hood
Services Ltd isliable for five timesthe amount for which Kristel is
liable.

Kriged was able to prove that she did not engage or knowingly assist in
the conduct of advertising the provision of BAS services, and was not
liable for the civil penalty.
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Injunction

4.62 Whilst an application to the Federal Court for acivil penalty
order may result in an entity being penalised financially, thereis no
guarantee that the penalty will change the entity’s behaviour. In such
circumstances, the Board may apply to the Federal Court for an injunction
to prevent or compel certain action.

4.63 The Federal Court may grant an injunction against an entity on
such terms as it considers appropriate. It may grant aninjunction
restraining an entity from engaging, or continuing to engage, in an activity
or grant an injunction requiring the entity to do something if it is satisfied
that the entity has not done that thing and/or is likely not do the thing
required without compulsion.

4.64 Aninjunction may be granted if the Federal Court is satisfied
that atax agent or BAS agent has engaged in the past, or is proposing to
engage in the future, in conduct that would constitute a contravention of a
civil penalty provision in this exposure draft. [Subsection 70-5(1)]

Example 4.14

Felix was aregistered tax agent, however the Board recently
terminated his registration due to a serious breach of the Code of
Professional Conduct. Although Felix’sregigration has been
terminated, he continues to advertise the provision of tax agent
services (for afee) in thelocal newspaper and continues to act for
many of hisformer clients.

The Board could apply to the Federa Court for acivil penalty order
againgt Felix or an injunction prohibiting Felix from advertising these
services and acting for others, or both.

4.65 Injunctions can be used as an aternative to civil penalty
proceedings or in addition to them if the Federal Court considers the
circumstances of a case warrant both injunctive relief and a civil penalty
order.

4.66 Before deciding the Board' s application, the Federal Court may
also chooseto grant an interim injunction. [Subsection 70-5(2)]

4.67 The ability to seek injunctions and interim injunctions alows the
Board to take immediate action against entities which engage in conduct
prohibited by this exposure draft, limiting the period during which they
can engage in such conduct.
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4.68 The Commonwealth may provide an undertaking to pay
damages for the losses that an entity suffers due to the granting of an
interim injunction if it turns out to be unjustified.
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Chapter 5
The Tax Practitioners Board and its role

Outline of chapter

51 Part 6 of the exposure draft establishes a national Tax
Practitioners Board (the Board) and creates a framework for the conduct
of investigations by the Board.

52 Specifically, Part 6 of the exposure draft provides that the Board
isresponsiblefor:

* registration of tax agents and Business Activity Statement
(BAS) agents;

 conducting investigations and imposing sanctions for
breaches of the Code of Professional Conduct (the Code)
where necessary; and

» other functions that areincidental to the above
responsibilities or are prescribed in the regulations.

5.3 Paragraph 70-10(i) of the exposure draft provides that a decision
to extend the period of time within which an investigation isto be
completed is reviewable by the Administrative Appeals Tribunal (AAT).

Context of amendments

Operation of current provisions

54 Currently, the six state Tax Agents' Boards operate somewhat
independently of one another. Each administers registration processes,
disciplinary processes, investigations and evidence gathering activitiesin
accordance with the same law, but may employ different administrative
Processes.

55 The separation of the state Boards has increased the risk of
inconsistencies in the regulation and standards of tax agents, particularly
in the administration of tax agent registrations and the handling of
complaints and disciplinary matters.
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5.6 Furthermore, while the current law provides for a Treasury
portfolio Minister to appoint members to each state Board, it does not:

» dtipulate duration of appointments;

» providefor aperson once appointed to resign; or

* providefor the removal of Board members for cause.
5.7 Other deficienciesin the current system include:

» Thestate Boards are not required to report on their activities
to the Minister or to the Parliament.

» Thestate Boards' powers are narrowly defined without
sufficient flexibility to accommodate various circumstances.

» Thereisno statutory requirement for the conduct of
investigations and disciplinary proceedings by the Boards.

» TheBoards can apply different interpretations to similar
circumstances in different states.

» The current administrative arrangements between the state
Boards and the Australian Taxation Office (ATO) blur the
responsibilities of the Boards and the ATO. Both tax agents
and taxpayers often regard the state Boards as merely an arm
of the ATO.

Rationale for major changes

5.8 Part 6 defines the role, functions and powers of the Board. The
primary purpose of Part 6 is to establish a single national board to register
and regulate tax agents and BAS agents, with the powersto performits
job effectively and the flexibility to allocate resources appropriately.

5.9 The new framework makes the responsibilities of the Board for
investigation and enforcement of the new regulatory system explicit. It
provides for the Board to hear and decide on complaints against tax agents
and BAS agents, by collecting evidence from witnesses and other means.
The investigation and enforcement role of the Board aims to ensure that
agents comply with their obligations to their clients and the broader
community.

5.10 The Board will be composed of a sufficient number of members
to allow it to undertake its statutory functions and exerciseits powers at a
national level. All stakeholders within the system will benefit from the
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Board providing an efficient and effective national system of regulation
and administration, with the flexibility to have such regional presence as
may berequired. This approach diminates duplication of services and
activities and inconsistencies in the interpretation of terms, rules and
procedures.

511 The Board will be a statutory body that falls within the Treasury
portfolio. The statutory functions and powers are vested in the Board
independently of any other body including the ATO, and no other body
can interfere with the Board' s performance of those functions and powers.
Although the secretariat to the Board will be provided by the ATO, the
secretariat must takeits directions for the administration and operation of
the Board from the Board itself.

Summary of new law

512 The exposure draft abolishes the six state Tax Agents' Boards
and creates a national Tax Practitioners Board.

5.13 The Board is vested with a number of functions and powers.

» Thefunctions include administration of tax agent and BAS
agent registration, investigation and the imposition of
sanctions where necessary, and the performance of any other
functions prescribed or required by the exposure draft and
anything elseincidental to the performance of the functions.

» TheBoard may do all things necessary for the performance
of its functions.

» TheBoard also has the power to delegate many of its
functions to others, to establish committees to assist it and to
determine its own procedures.

5.14 The Board consists of a Chair and at least six other members,
appointed by the Minister, holding office on a part-time basis.

5.15 A member may resign by notice provided to the Minister. The
Minister may also terminate the appointment of a member of the Board in
certain circumstances.

5.16 A quorum at a Board meeting is constituted by a majority of the
members appointed. Questions are decided by a mgjority of the votes of
the Board members present, with the Chair having a casting vote in the
case of a deadlock.
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5.17 The Board may investigate:
» applications for registration; and

» theconduct of tax agents, BAS agents and unregistered
entities that may be in breach of a provision of the exposure
draft.

5.18 In order to carry out its functions, the Board may establish a
committee of one or moreindividuals to perform an investigation on its
behalf.

5.19 The Board may summon withesses and compel them to provide
information for the purposes of the investigation.

5.20 Following an investigation, the Board must decide what action
(if any) to take.

521 Part 6 of the exposure draft provides for the enforcement of any
decisions made as aresult of an investigation.

Comparison of key features of new law and current law

New law Current law
A national board is established to The current law provides for six state
adminiger the regulation of tax Tax Agents Boards.

agent servicesin al States and
Territories, to achieve national
consistency and flexible resource
allocation.

The exposure draft providesfor the | No equivalent.
functions and powers of the Board,
the decisions that the Board may
make following an investigation, the
ability to establish committees, and
the reporting obligations.

The Board has power to summon The Board’ s power to summon

witnesses and compel personsto witnesses and compel personsto

supply information to the Board for | supply information to the Board is

the purposes of itsinvestigation. contained in the Income Tax
Regulations 1936.
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New law Current law

The Board may delegate most of its | No equivalent.
powers and functionsto any person/s
that the Board considers appropriate.

Decisionsthat are reviewable by the
AAT may only be delegated to a
committee that consists of three or
more Board members.

The Board may not del egate the
power to delegate, the power to
make guidelines, or the power to
establish committees.

If the Board decidesto investigatea | No equivalent.
matter and no decision is made
within six months of the
commencement of an investigation
(or within a period extended by the
Board in specified circumstances)
the Board istaken to have decided to
take no further action in relation to
the matter.

Detailed explanation of new law

Functions and powers of the Tax Practitioners Board
Establishment

5.22 The Board is established on commencement of the exposure
draft, that is, on a date to be set by proclamation, within nine months of
Royal Assent. [Section 60-5]

5.23 The Board has responsibility for regulating the provision of tax
agent servicesin all Australian States and Territories by referenceto the
Code and the system for the registration of tax agents and BAS agents and
conduct of investigations set out in the exposure draft.

5.24 The Board is a statutory authority that falls within the portfolio
responsibilities of the Treasurer. It is planned to be funded via a Special
Account under section 20 of the Financial Management and
Accountability Act 1997 (FMA Act) through the annual appropriation to
the ATO. Itisintended to be part of the ATO, an FMA Act agency, and is
therefore not itself a prescribed agency under the FMA Act and is not a
body regulated by the Commonwealth Authorities and Companies
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Act 1997 (CAC Act) (ie, the Board is neither an FMA Act agency nor a
CAC Act body).

5.25 It is efficient for the Board to sit within the ATO, dueto the
administrative obligations that would otherwise apply to it as a separate

agency.

5.26 The Board will operate with decision-making independence
fromthe ATO, but will rely on the ATO for administrative support. The
Board will have availableto it the resources necessary to perform its
functions. The exact nature of the service rdationship and arrangements
between the Board and the ATO will be determined through agreements
between the two parties. Such agreements are likely to cover a number of
issues including resourcing, technical support and legal support.

Functions
5.27 Thefunctions of the Board areto:

» administer the system for the registration of tax agents and
BAS agents — registration of agentsis discussed detail in
Chapter 2 of this explanatory material;

* investigate applications for registration and conduct that may
breach the exposure draft, including non-compliance with the
Code— investigations are discussed in more detail below,
and the Code is explained in Chapter 3 of this explanatory
meaterial;

* impose administrative sanctions for non-compliance with the
Code;

* issueguiddines by legidlative instrument;
» undertake other functions conferred on the Board by the
exposure draft, the regulations, or any other law of the

Commonwealth; and

» do anything else related to the performance of its functions.

[Section 60-15]
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Powers

General power

5.28 The Board has the power to do all things necessary or
convenient to be done to enable it to performiits functions. This gives the
Board flexibility in the administration of the system. The Board' s powers
therefore include, but are not limited to, such things asissuing guidelines
to determine the scope of the principles of the Code. [Section 60-20]

5.29 Guiddlinesissued by the Board are legislative instruments.
Under the Legidative Instruments Act 2003, guidelines issued by the
Board bind the Board and those to whom they apply. Legislative
instruments must be tabled in both Houses of Parliament and be entered
onto the Federal Register of Legislative Instruments by a specified date.

Power to establish committees

5.30 The Board may establish committees, consisting of such persons
asthe Board thinks fit, to assist the Board in the performance of its
functions and the exercise of its powers. Committees may be formed for a
variety of purposes, for example, to assist with investigations, prepare
draft guidelines or review training standards. [Section 60-70]

531 In determining the membership of committees, the Board may
seek nominations for membership of committees at atime prior to the
commencement of an investigation, thereby establishing a pool of people
from which the Board may draw a committee when necessary.
Alternatively, the Board may choose to establish committees as and when
required, or to establish standing committees for certain matters.
Committees do not have to contain or comprise Board members except in
situations where a committee is being del egated certain functions which
may only be performed by a committee consisting of Board members
only. (Seeparagraph 5.36.) [Subsection 60-70(2)]

5.32 A key rolefor committeesis the provision of assistance with
Board investigations. Having regard to the fact that most investigations
will relate to breaches of the Code, the Board will select people with a
sound reputation and qualifications and experience relevant to the matters
dealt with by the Code. Experienced tax agents may often be appointed to
acommittee. Similarly, ATO personnel, members of recognised
professional associations and recognised BAS agent associations,
members of the legal profession, or professional investigators could be
appointed to a committee. (Note, however, that ATO personnel would
perform their role as committee members in their capacity as
representatives of the Board, not of the ATO.) There may also be
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occasions where a person with special qualifications, but no specialised
knowledge of taxation law will be appointed to a committee.

5.33 A committee may be made up of one person or as many persons
asthe Board determines necessary or appropriate. For example, wherea
committee is established to investigate a complaint referring to a relatively
minor issue, the Board may choose to investigate the complaint through
anindividual. On the other hand, where the complaint is of amore
complex or serious nature, the Board may choose to appoint a committee
with several members.

5.34 Members of committees are remunerated and compensated in
the same way as Board members, that is, by determination of the
Remuneration Tribunal and/or as prescribed in regulations — refer to
paragraphs 5.53 and 5.54 for an explanation of remuneration
arrangements for Board members. [Section 60-75]

Power to delegate

5.35 The Board has the power to delegate any of its functions and
powers to a Board member or a committee, except the following:

» the power of delegation;
 itsfunction of issuing guidelines;
* the power to establish a committee; and

» the power to make decisions that giveriseto aright of appeal
tothe AAT for review of the decision.

[Subsections 70-30(1) and (2)]

5.36 The Board may only delegate its power to make decisions that
giveriseto aright of appeal to the AAT for review of the decisionto a

committee that consists of three or more Board members.
[Subsection 70-30(2)]

5.37 The Board' s ahility to delegate many of its functions and powers
will improveits ability to manage its resources and workload, without
exposing it torisk. In particular, functions which do not have the
potential to impact significantly on a person’s livelihood, such as many of
the administrative decisions as well as those such as the decision to
register an entity, may appropriately be performed by others.

5.38 Any delegation must be in writing and may be revoked at any
timeby theBoard. A delegation is not affected by a change in the
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membership of the Board. Therefore, a delegation continues in force even
if the membership of the Board changes and may be revoked even if the
Board is not constituted by the members who constituted the Board when
the delegation was made. [Subsections 70-30(1) and (4)]

5.39 In exercising the power that has been delegated, the delegateis
subject to the directions of the Board. [Subsection 70-30(3)]

I mmunity from legal action

5.40 Members or past members of the Board, and members or past
members of committees established by the Board to assist it, areimmune
from legal action in connection with their activities as members of the
Board or Board committees. No action or suit may be brought against
such membersin relation to the exercise of their functions or the
performance of their duties as members of the Board or members of a
committee appointed by the Board. [Section 70-25]

Structure of the Tax Practitioners Board
Composition of the Board
541 The Board consists of :
* aChair; and
» at least six other members.
[Subsection 60-10(1)]

5.42 The exposure draft provides for a minimum of seven Board
members. Thereis no maximum number of Board members.

Appointments and process for appointment

5.43 The Minister is responsible for appointing members of the Board
and for appointing one of the members of the Board to be the Chair.
Appointments must bein writing. (Minister refersto a Treasury portfolio
Minister.) [Subsections60-25(1) and (2)]

5.44 The Chair cannot be a member of the Board engaged under the
Public Service Act 1999 and performing duties inthe ATO. This
restriction enhances operational independence of the Board from the
ATO. [Subsection 60-25(2)]
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5.45 Anindividual’s appointment as a member of the Board is not
invalid because of a defect or irregularity in connection with the person’s
appointment. [Subsection 60-25(3)]

5.46 In appointing a Board member, the Minister may determing, in

writing, any terms or conditions relating to matters that are not provided

for in this exposure draft. A Board member therefore holds office on the
terms and conditions outlined in Part 6 and the Minister’ s determination,
if any. [Section 60-50]

5.47 Generally avacancy will be advertised. Candidates for
appointment to the Board may be nominated by a recognised professional
association, arecognised BAS agent association, the Commissioner of
Taxation (the Commissioner) or alegal professional association, or may
respond of their own accord to an advertised vacancy.

5.48 Whileit islikely that the Minister will appoint members with an
appropriate level of qualifications and experience, relevant to the tax
profession, the Minister may appoint a community representative, or a
person with special qualifications or experience. The Board represents all
segments of the community/industry that it regulates, including the
emerging BAS agent industry.

5.49 Although ATO employees may hold Board membership (other
than as the Chair — refer to paragraph 5.44), it would be unusual for more
than two ATO employees to be appointed to the Board at any one time.
The exposure draft does not require there to be any ATO employees on
the Board.

Duration and basis of office

5.50 Members of the Board hold office for a period determined by the
Minister and specified in the written notice of the appointment. Members
aredigible for reappointment on expiry of the term of appointment. The
terms of members of theinaugural Board may be staggered to facilitate a

smooth integration of future members and maintain corporate knowledge.
[Section 60-30]

551 Office— including that of the Chair — is held on a part-time
basis in recognition that most Board members will hold full-time
employment elsewhere, so that a part-time appointment to the Board will
not require membersto forego their usual employment. However,
part-time appointment does not prevent Board members from working full
time hours when necessary and convenient. Part-time office provides
flexibility around the management of the Board' s workload — the
workload is expected to be greater during and immediately following the
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establishment of the Board, but islikely to stabilise over time.
[Subsection 60-25(1)]

Vacancies

5.52 The performance of the functions or the exercise of the powers
of the Board is not affected by a vacancy or vacancies in the membership
of the Board. [Subsection 60-10(2)]

Remuneration and allowances
5.53 The members of the Board areto be paid:

* such remuneration as is determined by the Remuneration
Tribunal; and

— if the Remuneration Tribunal has not made a
determination of remuneration, or if such a determination
is not in operation, Board members are to be paid such
remuneration asis prescribed in regulations;

» such allowances as are prescribed in regulations.
[Subsections 60-35(1) and (2)]

5.54 Remuneration and allowances are subject to the Remuneration
Tribunal Act 1973. The Remuneration Tribunal, an independent statutory
body, is responsible for determining remuneration and related matters for
arange of senior officersin Commonwealth bodies, including the Board
and its committees. The Remuneration Tribunal Act 1973 outlines the
functions and powers of the Remuneration Tribunal. [Subsection 60-35(3)]

Termination of appointment

Resignation by member

5.55 Ordinarily, a member who wishes to resign from membership of
the Board or the Chair who wishes to resign his or her appointment as the
Chair will give the Minister written notice of resignation. The notice must
specify a date from which the member or the Chair proposes that the
resignation will take effect. The Chair may resign his or her appointment
asthe Chair without also resigning his or her appointment as a member of
the Board. [Subsection 60-40(1) and (2)]
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Termination by Minister

5.56 The Minister may terminate the appointment of a member prior
to the expiry of the member’s term on one or more of the following
grounds:

» misbehaviour [paragraph 60-45(a)];

» mental or physical incapacity to perform duties
[paragraph 60-45(a)];

» the member becomes bankrupt, applies to take the benefit of
any law for therelief of bankrupt or insolvent debtors,
compounds with creditors, or makes an assignment of
remuneration for the benefit of creditors [paragraph 60-45(b)];

» absence from three consecutive meetings of the Board
without leave [paragraph 60-45(c)];

» engagement in paid employment that conflicts or could
conflict with the proper performance of the duties of office
[paragraph 60-45(d)].

Board procedures
Meetings

5.57 The Board may regulate proceedings at its meetings in any way
that it considers appropriate. For example, this may include such things as
determining the priority and nature of agenda items, circulating an agenda
in advance of each meeting, and circulating minutes following a meeting.
The Board may also determine its approach to managing conflicts of
interest of Board members. [Subsection 60-55(5)]

5.58 At a meeting of the Board a quorum is constituted by a majority
of Board members appointed. Subsection 33B(3) of the Acts
Interpretation Act 1901 provides explicitly that a member who
participates in a meeting via telephone or other means of communication,
such as a video-link, is taken to be present at the meeting.

[Subsection 60-55(1)]

Example 5.1

The Board has eight members. At thetime of one of the Board's
meetings, two members are absent overseas, one member isabsent due
toillness, and one further member, Maria, is unable to attend in person
due to other commitments. Maria participatesin the discussion and
decisions made during the meeting via video-link.
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There are, therefore, four members present at the meeting and one
participating by video-link. In this case, the quorum requirement of
five membersis met.

5.59 A question arising at a meeting is decided by a simple majority
of the votes of the members of the Board present and voting.
[Subsection 60-55(2)]

5.60 The Chair presides at all meetings at which he or sheis present.
If the Chair is unable to attend a meeting, the members present must
appoint one of themselves to preside. Asthe Chair cannot be an officer of
the ATO, the Board member appointed to preside over a meeting of the
Board in the Chair’ s absence also cannot be an officer of the ATO.
[Subsection 60-55(3)]

5.61 The Board member presiding at a meeting has a ddiberative
vote and, if necessary, a casting vote. (A ddiberative voteis avote that
expresses an individual’ s opinion on a matter being deliberated. A casting
vote, or deciding vote, is avote given to the presiding officer in order to
resolve a deadlock.) [Subsection 60-55(4)]

Decisions without meetings

5.62 A decision can be made in the absence of a meeting if the Board
has determined that the decision may be made without meeting and
decided the method by which its members are to indicate agreement (or
otherwise) with the proposed decision. [Subsections 60-60(1) and (3)]

5.63 Once these procedures have been determined, a decision is taken
to have been made at a meeting of the Board if:

 all of the members of the Board were informed of the
proposed decision, or reasonable efforts were made to inform
al the members of the proposed decision; and

» amajority of the Board indicates agreement with the
proposed decision in accordance with the method determined
by the Board for indicating such agreement.

[Subsection 60-60(2)]

5.64 The purpose of this subsection is to ensure that part-time
membership does not inhibit the functioning of the Board, while providing
assurance that all Board members have the opportunity to consider and
express their opinions on a matter beforeit is decided.

5.65 The Board must keep a record of all decisions made without
meetings. [Subsection 60-60(4)]
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Administrative support

5.66 The Board secretariat is to be staffed by persons engaged under
the Public Service Act 1999 and performing duties in the ATO. The
Commissioner is responsible for making the services of such individuals
availableto the Board. [Section 60-65]

5.67 In performing services for the Board, an individual whose
services have been made available by the Commissioner is subject to the
directions of the Chair of the Board. Theindividual must comply with
directions of the Chair that flow from the performance or exercise of the
Board's statutory functions and powers as part of the duties which the
individual has been directed by the Commissioner to perform.

5.68 To the extent that an individual is doing things other than
assisting with the execution of the Board' s statutory functions or powers,
theindividual is smply acting as an officer of the ATO who is charged
with doing things to assist the Board. 1n these contexts, the individual
should be subject to direction by the Commissioner, provided that any
particular direction does not hinder the Board' s independent performance
of its functions or exercise of its powers.

Investigation procedures

5.69 An important function of the Board is to investigate matters
relating to alleged or potential breaches of the provisions of the exposure
draft. Theinvestigation procedures outlined in the exposure draft provide
amechanism for grievances to be heard, ensure that the Board will make
considered decisions, and allow for sanctions or penalties to be imposed
where appropriate.

5.70 The Board has the power to investigate matters relating to any
aspect of its responsibilities, in particular:

» anapplication for registration as atax agent or BAS agent;

» any conduct that may be considered to be a breach of the
Code or any other section of the exposure draft; and

» any other matter prescribed by the Regulations.
[Subsection 60-80(1)]
Commencing an investigation

571 An investigation may arise as aresult of a complaint made by a
third party (such asa client, an employee of atax agent or BAS agent, a
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member of the public or the Commissioner) about an agent’s conduct, or
the Board may decide to initiate an investigation of its own accord.

5.72 When a complaint is made to the Board, the Board will
determine whether the complaint is one of substance and whether an
investigation is warranted. To do this, the Board may need to gather
preliminary information. It may do this by any meansit seesfit, for
example, by inquiry of the complainant and/or the tax agent or BAS agent
to whom the complaint pertains, or by requesting and reviewing
documentation provided by the complainant, the client, or abtained from
the ATO.

5.73 Following its preliminary inquiry, if the Board decides to
investigate a matter, it must notify the tax agent, BAS agent, unregistered
entity or applicant for registration, as appropriate, in writing, within two
weeks of the decision to investigate. The Board is not required to notify
the complainant (if any) of its commencement of an investigation,
however it may choose to do so. [Subsection 60-80(2)]

Example 5.2

Allister is unhappy with the services provided to him by histax agent
Ms Fish, a partner of the registered tax agent Fish & Associates. He
raises his concerns with Ms Fish but is not satisfied with the response
and complainsto the Board.

Leo, an employee of the Board Secretariat, receives Allister’s letter of
complaint. He commences gathering preliminary information by
contacting Ms Fish to discuss Allister’s claim. Leo requests copies of
relevant documentation from Ms Fish and seeks her view on the
complaint. Leo also contacts Allister to advise him that the Board is
reviewing his complaint and requests that he provide copies of
documentation held by him.

After gathering preliminary information, Leo presents thisinformation
tothe Board. The Board meets and decides to investigate the matter
further. The Board notifies Ms Fish formally that it decidesto
investigate the complaint. Thisnotification is made in writing within
two weeks of the Board deciding to commence an investigation.

5.74 An investigation is taken to have commenced on the date of the
Board' s written notice of its decision to investigate. [Subsection 60-80(3)]

Example 5.3

The Board receives a complaint againg WWW Co, aregistered tax
agent on 1 June. Over the course of several months, the Board
Secretariat undertakes preliminary inquiries in relation to WWW Co, a
registered BAS agent, and recommends to the Board that an
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investigation be undertaken. The Board considers the recommendation
and decides that an investigation iswarranted on 15 October. The
Board notifies WWW Co accordingly on 22 October (within two
weeks of the decision). Theinvestigation istaken to commence on

22 October rather than 1 June.

Referral of complaints

5.75 Where the Board receives a complaint that an unregistered entity
is providing tax agent services or BAS services for afee, the Board may
conduct an investigation. If the investigation concludes that the
unregistered entity was operating unlawfully, the Board may seek to apply
to the Federal Court for a civil penalty order or aninjunction. Thisis
explained in Chapter 4 of this explanatory material.

5.76 An authorised disclosure under the secrecy provisionsin the
taxation law is provided for disclosure of information acquired by the
Board under the exposure draft to law enforcement agencies. Disclosure
in these circumstances is permitted where the information is relevant to
the enforcement of the criminal law.

Conducting an investigation

577 The Board may determine its own procedures for the conduct of
investigations. This flexibility allows the Board to conduct investigations
in away that is the most efficient and appropriate in the circumstances.
[Paragraph 60-80(4)(a)]

5.78 The Board may chooseto issue or publish guidelines on the
conduct of investigations for the information of committee members, tax
agents, BAS agents and applicants for registration. The procedures may
include (but are not limited to) such actions as:

» writing to the entity to request the production of documents
as evidence,

* reguesting permission to inspect documents at the tax agent’s
or BAS agent’s premises;

» making inquiries or interviewing the entity or other parties;
and

* requesting the production of evidence from other parties
(described below).

5.79 In conducting investigations, the Board is not bound by the rules
of evidence. Normally, therules of evidence apply to judicial decision
making processes, not administrative decision making processes. The
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Board may therefore conduct its investigation with as little formality as
feasible and as expeditiously as a proper consideration of the matters of
theinvestigation permits. The investigation process should not be
prolonged or overly onerous on the entity being investigated.
[Paragraphs 60-80(4)(a) and (4)(b)]

5.80 Although therules of evidence do not apply, the Board is
required to use its best judgment in conducting investigations and the
rules of evidence may providethe best guide. For example, if a withess
declines to verify a statement on oath or affirmation, the Board could be
expected to accord that evidencelittle weight.

581 The administrative law principles of natural justice (which
include the requirement of procedural fairness) apply to the Board's
investigations. This would involve, among other things, giving the entity
being investigated the right to be informed of the detail of the complaint
and the opportunity — including sufficient time — to be heard in
response.

Obtaining evidence

5.82 For the purposes of conducting an investigation, the Board has
the power to require a person to appear beforeit to:

» giveevidence and/or
» produce documents, articles or other information.
[Subsection 60-85(1)]

Note: Sections 8C and 8D of the Taxation Administration Act 1953
(TAA 1953) providefor offences relating to failure to attend, failure to
produce records, failure to answer questions and other matters.

Section 8C provides for an absolute liability offence while section 8D
provides for a strict liability offence. For strict liability offences, the
common law permits a defence of honest and reasonable mistake of fact.
Absolute liability offences do not allow such a defence,

5.83 The Board may summon ATO officers to provide evidence to
assist an investigation, however it cannot compel ATO officers to provide
information due to taxation secrecy provisions in the taxation laws.

5.84 The Board must give witnesses notice in writing of the
requirement to attend. The notice must refer to any document, article or
other information that is to be produced, if applicable. [Subsection 60-85(1)]
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5.85 The evidence given may be sworn or unsworn evidence. For the
purpose of giving evidence, the Chair of the Board, or anindividual acting
on behalf of the Chair, may require a person to either take an oath or make
an affirmation. The oath or affirmation is an undertaking that the
evidenceto be givenistrue. For this purpose, the Chair or individual
acting on behalf of the Chair may administer the oath or affirmation.
[Subsections 60-95(1) and (2)]

5.86 Persons who attend an investigation are entitled to be paid an
allowance and expenses, if any, to compensate them for the time and
expenseincurred in carrying out their role. Allowances and expenses are
as prescribed by the Regulations. [Subsection 60-85(2)]

5.87 The entity that is liable to pay the allowance and expenses (if
any) in various circumstances is set out in the table below.

If the person appears beforethe Board | Then the allowance and expenses
because of a nomination by... must be paid by...

an entity that has applied that entity
for registration

any other entity the Commonwealth

[Subsections 60-85(2) and (3)]

5.88 A witness who has been sworn, or who has made an affirmation,
may be allowed to give evidence by tendering a written statement rather
than appearing in person before the Board. In this case, the statement
must be verified by oath or affirmation. An oath or affirmation in the
form of an affidavit would satisfy the requirements of this provision of the
exposure draft. [Subsection 60-95(3)]

SAf incrimination

5.89 Anindividual required to attend or provide evidenceto an
investigation must do so even if doing so might incriminate the individual
or otherwise expose them to a penalty or other liability. This requirement
prevents self incrimination privileges from being used by registered
entities and taxpayers to obstruct the Board from obtaining information
for the proper conduct of itsinvestigations. [Subsection 60-90(1)]

5.90 However, while individuals required to attend or provide
evidence must do so even if doing so may incriminate them, there are
limits on the subsequent evidentiary use of the information, answer,
document or thing given or obtained during the course of an investigation.
Theinformation, document or thing obtained may only be used as
evidence against the individual in certain proceedings which relate to the
provision and the accuracy of the information provided. Theseare:
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» proceedings for an offence against section 8C or 8D of the
TAA 1953. These sectionsrefer to failure to comply with
requirements under taxation law and failure to answer
guestions when attending before the Commissioner, €tc,
respectively; or

» proceedings for an offence against section 137.1, 137.2 or
149.1 of the Scheduleto the Criminal Code Act 1995 that
relates to the exposure draft. These sections refer to false or
misleading information, false or misleading documents and
obstruction of Commonwealth public officials respectively.

[Subsection 60-90(2)]

Legal professional privilege

591 The investigation powers established by Part 6 do not override
the principle of confidentiality of communications between clients and
solicitors. The exposure draft does not affect the law relating to legal
professional privilege. [Section 70-35]

Outcome of investigation
Decision
5.92 The Board must make a decision following an investigation.

5.93 If theinvestigation relates to an application for registration
under section 20-20, the Board must make a decision in accordance with
section 20-25. That is, the Board must grant registration if the applicant is
eligiblefor registration of the type applied for, or declineto register the
applicant (details are provided in Chapter 2 of this explanatory material).
[Subsection 60-100(1)]

5.94 If the investigation relates to conduct that may breach the
exposure draft and the Board finds that the conduct breaches the exposure
draft, the Board must either:

« make adecision that no further action will be taken in
relation to the investigation [paragraph 60-100(2)(a)]; or

» dooneor moreof thefollowing:
— impose one or more sanctions under Subdivision 30-B

(administrative sanctions are discussed in Chapter 3 of
this explanatory material) [subparagraph 60-100(2)(b)(i)];
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— terminate an entity’ s registration under Subdivision 40-A
(discussed in Chapter 2 of this explanatory material)

[subparagraph 60-100(2)(b)(ii)];

— apply to the Federal Court for an order for payment of a
pecuniary penalty under Subdivision 50-C (discussed in
Chapter 4 of this explanatory material)

[subparagraph 60-100(2)(b)(iii)]; or

— apply to the Federal Court for an injunction under
section 70-5 [subparagraph 60-100(2) (b)(iv)].

Time frame for the making of a decision

5.95 The Board must generally make its decision within six months
after the date of the Board' s written notice of its decision to investigate.
This limitation on the time for investigations minimises uncertainty for the
applicant, unregistered entity or registered entity who is the subject of the
investigation. [Subsection 60-100(3)]

5.96 In some cases, six months will be insufficient time to finalise an
investigation. Where a delay in the conduct of an investigation is caused
by reasons beyond the control of the Board, the Board has the discretion
to determine a longer period within which to makeits decision. This
discretion must be exercised at least two weeks before the expiry of the
initial six month period, and may only be exercised once.

[Subsections 60-100(4) and (5)]

Example 5.4

The Board receives a complaint about Pru, aregistered tax agent.
After conducting preliminary inquiries, the Board decides to
investigate the matter. The Board refers the complaint to an
investigating committee and issues anotice to Pru within two weeks of
its decision to investigate.

During the investigation, Pru notifies the Board that her home and
office have been severely damaged in atropical cyclone and that, asa
result, she will have trouble producing the documentation by the
deadline that the investigating committee originaly set. Given this
delay, the Board decides to extend the investigation period by six
months. The Board then notifies Pru of its decision.

597 ‘Reasons beyond the control of the Board” may include, but are
not limited to, the following:

» delay caused by the subject of the investigation,;
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» delay caused by a person giving evidence, and

* wherethe complexity of theinvestigation is such that it is not
feasible to complete the investigation thoroughly and with
due regard to the requirements of legidlation in the allocated
timeframe.

[Subsection 60-100(6)]

5.98 The Board' s decision to extend the period of time within which
an investigation is to be completed is reviewable by the AAT. Theright
to review allows those persons whose interests have been affected by the
decision (depending on the circumstances and the reviewable decision
itsdf, this may include the registered entity, a complainant, or the ATO)
to question the Board' s exercise of its power. (Refer to paragraph 2.60 in
Chapter 2 of this explanatory material for further explanation of AAT
review of Board decisions.) [Paragraph 70-10(i)]

Example 5.5

The Board gathers preliminary information in relation to a complaint
that it received about Danidl, aregistered BAS agent, and notifies
Daniel on 13 March that it has commenced an investigation into the
matter. The Board appoints a committee to investigate, and the
committee proceeds to gather evidence and interviews relevant
persons.

Five months after commencing the investigation into Danid’s conduct,
the investigating committee informs the Board that it will not be able
to make arecommendation on the case within the six month
timeframe. Thereasons for the delay are that the committee has had
trouble contacting a key witness, Daniel has not been cooperative and
the issues under consderation are of avery complex nature. The
committee recommends that the investigation period be extended by
three months.

Because of thetime limit on investigations and the availability of the
discretion to extend the time limit, on 28 August the Board accepts the
committee’ s recommendation and decides to extend the deadline for a
further three months, to 13 December. It notifies Daniel of its decision
and advises him that this decision isreviewable by the AAT. Danid
disagrees with the Board' sreasons and seeks areview by the AAT.

5.99 If the Board does not make a decision within the six month
period or within the longer time frame determined by the Board, then its
decision is taken to be that no further action is warranted in relation to the
matter that was the subject of investigation. [Subsection 60-100(7)]
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Notification of decision

5100 TheBoard must notify certain parties if the Board investigates
conduct that may breach the exposure draft and either finds that the
conduct breaches the exposure draft or finds that the conduct does not
breach the exposure draft. Notice must be given in writing within

30 days. [Subsection 60-100(8)]

5101 TheBoard must notify the entity affected of its decision or
finding following an investigation and provide written reasons for the
decision. If the decision or finding is relevant to the administration of the
taxation laws, notice of the decision or finding and the reasons must be
provided to the Commissioner. The complainant, if any, is also entitled to
receive notice of the decision or finding following an investigation.
[Subsection 60-100(8)]

5.102  Board decisions following an investigation are reviewable by the
AAT, except for decisions to take no further action, to issue a caution and
decisions to apply to the Federal Court for an order that the tax agent or
BAS agent pay the Commonwealth a pecuniary penalty or for an
injunction. [Section 70-10]

Reporting and disclosure obligations of the Tax Practitioners Board

Annual report

5.103  The Chair of the Board is responsible for ensuring that an annual
report on the operation of the Board is prepared and given to the Minister
for presentation to the Parliament. The report must be prepared and
provided to the Minister as soon as practicable after 30 June each year.
Note that the Board's periodic reporting requirements to Parliament are
governed by section 34C of the Acts Interpretation Act 1901.

[Section 60-105]

5104 TheMinister must table a copy of the report provided by the
Chair of the Board in each House of the Parliament within 15 sitting days
of each House following receipt of the report. [Subsection 60-105(2)]

Publication of information

On the Board' s website

5.105 TheBoard must establish and maintain aregister on its website
of every entity that is registered under the exposure draft. A register of
tax agents and BAS agents is a valuable resource for taxpayers who wish
to locate and engage a tax agent or BAS agent to provide tax agent
Services. [Subsections 60-110(1) and (2)]
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5106  For eachtax agent and BAS agent, the register must include:
» the name of the entity;

» thecontact details of the entity (including the entity’s
Australian Business Number);

» any relevant professional affiliation of the entity;

» any conditions to which the entity’ s registration is subject;
and

» any sanction (other than a caution) that has been imposed by
the Board on the entity.

[Subsection 60-110(3)]
5.107  Entitiesthat are deregistered must be removed from the register.

Example 5.6

Olga, an individual regigtered as atax agent, is an employee of B-Best
Taxation & Accounting Services, aregistered tax agent. Following
preliminary inquiries, the Board appoints a committee to investigate its
concerns about various aspects of Olga’s conduct over the past few
months. The Board decision following investigation resultsin Olga’'s
registration being suspended for six months. Details of Olga’'s
suspension arelised on the Board' s website.

Olgaisan associate member of arecognised professional association.
Because the information has been made available publicly on the
Board' swebsite, the public, including Olga’ s recognised professional
association, will be alerted to Olga’ s suspension. This enables the
association to take appropriate disciplinary action if it chooses to do so.

In the Commonwealth of Australia Gazette

5.108 TheBoard must cause a notice of certain decisions to be
published in the Commonwealth of Australia Gazette (the Gazette). The
decisions that must be published are decisions under Subdivision 30-B or
Subdivision 40-A to terminate the registration of a tax agent or BAS agent
and decisions under section 30-25 to suspend the registration of atax
agent or BAS agent. [Section 60-115]

5.109 Therequirement to cause a notice of such suspension and
termination decisions to be published in the Gazette allows the application
of section 153 of the Evidence Act 1995, which provides that noticesin
the Gazette are prima facie evidence of the natification.
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5110 Notethat where the Board has terminated the registration of an
entity under Subdivisions 30-B and 40-A for areason related to their
fitness to provide tax agent services, the deregistered tax agent or BAS
agent cannot apply for registration for a period of up to five years, as
determined by the Board. [Section 40-25]
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Chapter 6

Relief from certain administrative
penalties for taxpayers who engage a tax
agent or BAS agent

Outline of chapter

6.1 Schedule 1 to the consequential and transitional provisions that
accompany the exposure draft (the consequential and transitional exposure
draft) amends (among other Acts) the Taxation Administration Act 1953
(TAA 1953) to provide that, in certain circumstances, taxpayers who
engage atax agent or a BAS agent are not liable to administrative
penalties that ordinarily apply for making a false or misleading statement
resulting in a shortfall amount, or for late lodgment.

Context of amendments

Operation of current provisions

Penalty for false or misleading statement — subsection 284-75(1) of
Schedule 1 to the TAA 1953

6.2 Subsection 284-75(1) provides that ataxpayer isliableto an
administrative penalty if they, or their agent, make a statement to the
Commissioner of Taxation (Commissioner) that isfalse or misleading in a
material particular, and this results in a shortfall amount.

6.3 A shortfall amount is the difference between the amount of tax,
credit or payment entitlement calculated based on a taxpayer’s statement
and the amount calculated in accordance with the law. A shortfall amount
arises where the tax liability is less, or the credit or payment entitlement is
more, than it would have been if the statement had not been false or
misleading.

6.4 Theamount of the administrative penalty is calculated by using
the formula specified in section 284-85 of Schedule 1 to the TAA 1953,
namely, the base penalty amount as worked out under section 284-90
adjusted upwards under section 284-220 for aggravating factors or
downwards under section 284-225 for mitigating factors.
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6.5 Section 284-90 of Schedule 1 to the TAA 1953 provides that the
base penalty amount for subsection 284-75(1) is calculated as a
percentage of the shortfall amount. The applicable percentage depends on
whether the shortfall amount resulted from:

* intentional disregard of ataxation law by the taxpayer or
their tax agent (item 1 of section 284-90);

» recklessness by the taxpayer or their tax agent asto the
operation of ataxation law (item 2 of section 284-90); or

 failure by the taxpayer or their tax agent to take reasonable
careto comply with a taxation law (item 3 of
section 284-90).

6.6 In this way, taxpayers are currently penalised for their own as
well as their tax agent’s carelessness in making a false or misleading
statement which results in a shortfall amount.

Penalty for failureto lodge on time — subsection 286-75(1) of
Schedule 1 to the TAA 1953

6.7 Subsection 286-75(1) provides that ataxpayer isliableto an
administrative penalty if they fail to give the Commissioner areturn,
notice, statement or other document on time and in an approved form.

6.8 Theamount of administrative penalty is worked out using the
formula specified in subsection 286-80(2) of Schedule 1 tothe TAA 1953.
Subsection 286-20(2) provides that the base penalty amount is calculated
as one penalty unit for each period of 28 days, or part thereof, starting on
the day the document is due and ending when the document is given to the
Commissioner.

6.9 Under subsection 286-20(3), the base penalty amount is
multiplied by two or five depending on the size of the entity (measured by
the entity’ s withholding status, the entity’ s assessable income or the
entity’s annual turnover) at the time lodgment is required.

6.10 Currently, taxpayers are penalised for their tax agent’s failure to
lodge a document with the Commissioner in the approved form on time.

Rationale for changes

6.11 With theintroduction of self assessment, the burden of applying
the taxation laws to individual circumstances was shifted in some respects
from the Commissioner to taxpayers. Torelieve taxpayers of some of the
associated risk, the consequential and transitional exposure draft provides
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that taxpayers who engage a tax agent or BAS agent and provide them
with all relevant information are no longer penalised for the carel essness
of their agent. This approach is possible now that the new regulatory
framework allows effective action to be taken to improve the performance
of tax agents or BAS agents where necessary.

6.12 Taxpayers are not relieved from administrative penalties for
their own or their tax agent’s or BAS agent’ s recklessness or intentional
disregard of the taxation law. Similarly, thereis no ‘safe harbour’ where
tax avoidance schemes areinvolved. (Subdivision 284-C of Schedule 1 to
the TAA 1953 provides for penalties relating to schemes.) However, in
situations where a taxpayer becomes liable for an administrative penalty
for making a false or misleading statement due to the recklessness or
intentional disregard of the law by their tax agent or BAS agent, the
Commissioner may exercise the penalty remission power (see

section 298-20 of Schedule 1 to the TAA 1953). If the facts or reasonable
inferences indicate that the taxpayer and the tax agent or the BAS agent
colluded in making the false or misleading statement, remission of the
penalty would not be appraopriate.

Summary of new law

6.13 Item 4 of Schedule 1 to the consequential and transitional
exposure draft amends the administrative penalty provisionsin Schedule 1
tothe TAA 1953 to provide that:

» taxpayers who demonstrate that they have taken reasonable
care by engaging a tax agent or BAS agent and providing
them with all relevant taxation information are not liable for
penalties for the agent’s cardess errors; and

» taxpayers who engage a tax agent or BAS agent and provide
them with all relevant information to enable the agent to give
a document to the Commissioner on behalf of the taxpayer in
the approved form and by a particular day are not liable for
penalties where the agent fails to do so due to the agent’s
carel essness.

6.14 In situations where taxpayers are not liable for administrative
penalties for their tax agents or BAS agents' careless errors, the tax agent
or BAS agent may bereferred by the Commissioner or the taxpayer to the
Tax Practitioners Board (Board) for appropriate action.
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6.15 These exemptions from administrative penalties do not affect

Commissioner.

taxpayers’ ability to seek remission of the penalties from the

Comparison of key features of new law and current law

Detailed explanation of new law

New law

Current law

By engaging atax agent or
BAS agent and providing
them with all relevant taxation
information, taxpayers are not
liable for an adminigtrative
penalty for making afalse or
migleading statement resulting
from the carel essness of their
tax agent or BAS agent.

Taxpayers are liable for an adminigrative
penalty for making afalse or mideading
statement resulting from their own and their
tax agent’ s carel essness.

By engaging atax agent or
BAS agent and providing
them with all relevant
information to enable the
preparation and lodgment of a
document with the
Commissioner on time,
taxpayers arenot liable for an
adminigrative penalty for late
lodgment resulting from their
agent’ s carel essness.

Taxpayers are liable for an adminigrative
penalty for their own and their tax agent’s
failure to lodge a document to the
Commissioner in the approved form and by a
particular day.

Safe harbour from an administrative penalty for making a false or
misleading statement

6.16 Taxpayers are not liable to an administrative penalty for the
cardess making of afalse or misleading statement resulting in a shortfall
amount if they establish that they have engaged atax agent or BAS agent
and provided their tax agent or BAS agent with all relevant taxation
information. [Schedule 1, item 4 of the Exposure Draft: Tax Agent Services
(Consequential and Transitional Provisions) Bill 2008, subsection 284-75(1A) of

Schedule 1 to the TAA 1953]
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Example 6.1

6.17

George, a self-funded retiree, had interest bearing accounts with
several different financial ingtitutions. George kept all statements
received from these financial ingitutions and provided these to Alex, a
registered tax agent, who prepared and lodged his tax return.

When preparing George' s tax return, Alex had relied entirely upon the
statements provided by George. However, in calculating the interest
income, Alex accidentally omitted a quarterly interest payment from
one of the financial ingitutions.

On audit of George'sincome tax return, it was found that George had a
shortfall amount. However, as George has provided Alex with all the
relevant information hewill not be liable for a shortfall penalty due to
Alex’scareless error. Alex may, however, have breached the Code of
Professional Conduct (refer to Chapter 3 of this explanatory material).

In order to demonstrate that they have provided all relevant

taxation information to their tax agent or BAS agent, a taxpayer must:

» provide accurate and complete information in response to
guestions asked by the tax agent or BAS agent; and

» bring to thetax agent’s or BAS agent’s attention all
information which they would reasonably expect to be
necessary to enable the provision of the tax agent service or
BAS service correctly.

Example 6.2

6.18

Stephen engages Maria, aregistered BAS agent, to prepare his
quarterly BAS. He provides Maria with details of income and
expenditure for the quarter. Stephen confirmsthat he has provided all
therelevant information. Mariathen prepares the BAS based on the
information provided by Stephen. The BAS is signed by both parties
and lodged with the Australian Taxation Office.

An audit reveal s that cash receiptstotalling $10,000 have been omitted
from the BASresulting in ashortfall amount. Stephen went through
the information that he provided to Maria and discovered he had
forgotten to give the cash receiptsto Maria. Because Stephen has not
provided all rdevant information to Maria, he istherefore liable for an
adminigrative penalty for carelessly making false or mideading
statement resulting in a shortfall amount. Mariahas not breached the
Code of Professional Conduct (refer to Chapter 3 of this explanatory
material).

Wherethereis a dispute as to whether ataxpayer has provided

al relevant taxation information to their tax agent or BAS agent, the
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Commissioner will consider the individual circumstances (consistent with
such guiding documents as The Taxpayers Charter).

Safe harbour from an administrative penalty for late lodgment of
documents in the approved form

6.19 Taxpayers who engage a tax agent or BAS agent are not liable to
an administrative penalty under subsection 286-75(1) of Schedule 1 to the
TAA 1953 for the late lodgment of areturn, notice, statement or other
document in the approved form if they establish that:

 they have given all relevant information to enable the tax
agent or BAS agent to lodge the document in the approved
form to the Commissioner on time; and

» theagent has failed to lodge the document to the
Commissioner on their behalf in the approved form and on
time resulting from the agent’ s carel essness.

[Schedule 1, item 5 of the Exposure Draft: Tax Agent Services (Consequential and
Transtional Provisons) Bill 2008, subsection 286-75(1A) of Schedule 1 to the
TAA 1953]

Example 6.3

Darney engages Rumi, aregistered tax agent, to prepare her income
tax return. Rumi asks for Darney’ s records to be provided by

15 November, and Darney provides her records by that day. Rumi
preparesthe return and postsit to Darney for signing. Darney signs the
return and posts it back to Rumi within two days. Through an
oversight in Rumi’ s office, the return islodged late.

Darney did all things required in time to enable Rumi to lodge her
return in the approved form by the due date. Because of this, and
because the reason for late lodgment was alack of reasonable care by
the agent (in this case, an administrative oversight acknowledged by
Rumi), the safe harbour from administrative penalty for failureto
lodge on timeisavailable to Darney.

6.20 Supplying all relevant information to enable the agent to lodge
the document on time in an approved form includes meeting deadlines
specified by the agent for the provision of relevant taxation information.
‘Relevant information’ also includes a signed document (where
applicable).
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Example 6.4

QOdilia engages Dylan, aregistered tax agent, to prepare her income tax
return. Dylan asks Odiliato provide her records by 15 November, and
Odiliadoes so. Dylan prepares the return and postsit to Odiliato sign
and return it within the following week. Odiliaforgets to return her
signed tax return until Dylan’s office contacts her the day before the
due date for lodgment. Shereturns the documentsimmediately, but
the return was lodged after the due date.

Because Odilia has not provided al the information (including her
signed declaration) to enable Dylan to lodge the return in time, the safe
harbour would not relieve Odilia of an administrative penalty for
failing to lodge her return on time.

If, however, Odiliahad returned her signed tax return within the time
frame specified by Dylan, and if her return was subsequently |odged
late due to Dylan’ s carelessness, Odiliawould be able to seek safe
harbour from the administrative penalty.

Example 6.5

6.21

Ruhan, aregistered tax agent, has prepared Peter’ sreturn in time for it
to be lodged by the due date. In the process Ruhan has provided an
opinion with which Peter does not agree. Peter seeks a second opinion
before agreeing to sign thereturn. Although Ruhan sought an
extension to the due date for lodgment on Peter’s behalf, Peter’s
enquiries still result in the return being lodged late.

The safe harbour will not apply in this case as the late lodgment of
Peter’sreturn isdueto his own actions. An administrative penalty
may therefore apply to him for failing to lodge hisreturn on time.

The safe harbour is available only where the late lodgment

results from the carelessness of the tax agent or BAS agent. For example,
it is not available where the agent intentionally disregards a taxation law
or is reckless as to the requirements of ataxation law.

Example 6.6

Lucas, aregistered tax agent, has prepared Sofia’ s return in time for it
to be lodged by the due date. However, thetime taken to resolve a
dispute between Lucas and Sofia regarding the return preparation fees
has led to thereturn being lodged late.

In this case, Lucas's actions in withholding lodgment pending
settlement of the dispute regarding fees constitutes intentional
disregard of thelodgment obligation. Because the late lodgment is not
dueto Lucas's cardlessness, the safe harbour from penalty is not
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available to Sofia and an administrative penalty for failure to lodge on
time may apply.

Sofia may decide to make a complaint to the Board about Lucas's
failure to lodge her return on her behaf on time.

Example 6.7

6.22

Courtney engages Davinford GST Specidlists, aregisered BAS agent,
to prepare her BAS. Courtney provides all of her records two weeks
before the due date for lodgment, as agreed with Davinford GST
Specidists. Davinford GST Specialists has alarge number of clients
and experiences significant work pressures leading into key lodgment
dates and isalso in the process of moving its offices into larger
premises. It does not post the prepared return to Courtney for signing
until after the due date.

Courtney seeks safe harbour from adminigtrative penalty for failing to
lodge her return on time. Although the late lodgment was caused by
Davinford GST Speciaists, knowingly accepting too many clients and
taking on an unmanageabl e workload, or adopting poor practice
management practices does not constitute carel essness by the agent.

If thereis a dispute about whether or not the taxpayer provided

all relevant information in time for the document to be lodged on time, the
taxpayer will need to provide sufficient evidence in order to obtain the
safe harbour.

Example 6.8

Henry isa small business owner. He engages aregistered tax agent,
Hann Pty Ltd, to handle all tax related matters of his business
(including the preparation and lodgment of quarterly BASs and his
annual income tax returns). Hann Pty Ltd has many clientsand is
therefore very busy, so it requeststhat Henry provides his business
transaction records and any other required information on a quarterly
basis within aweek of each quarter’send. Henry complies with this
request.

Henry receives a notice from the Commissioner imposing an
adminigrative penalty for late lodgment of the final quarter’sBAS as
well asthe annual income tax return for the previous year.

Henry writesto the Commissioner outlining his circumstances and
seeking withdrawal of the penalty imposed. The Commissioner
responds that, in order to obtain the safe harbour, Henry needs to
provide additional evidence, either in the form of a statement from
Hann Pty Ltd stating that the late lodgment was dueto its carel essness
or in theform of other written evidence.
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Henry approaches Hann Pty Ltd. Hann Pty Ltd admitsthat the
paperwork relating to documents to be lodged for Henry at the end of
the financial year was accidentally filed without being processed, and
was only discovered after the due date for lodgment of the documents
had passed. Hann Pty Ltd writes a statement to this effect for Henry to
give to the Commissioner.

In this case, because the late lodgment was caused by a lack of
reasonable care by Hann Pty Ltd, and because Hann Pty Ltd admitted
fault, the administrative penaty imposed on Henry for hisfailure to
lodge documents on time may be withdrawn.

If, however, Hann Pty Ltd disputed Henry' s assertion that he provided
all relevant information on time and refused to admit that it had failed
to take reasonable care in lodging the BAS and return, the safe harbour
may not be granted. In these circumstances, Henry must provide
sufficient evidence to the Commissioner to prove that he provided al
relevant taxation information in accordance with the timetable agreed
with Hann Pty Ltd, for example, copies of relevant email
correspondence with Hann Pty Ltd.
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EXPOSURE DRAFT EXPLANATORY STATEMENT

STATUTORY RUL ES 2008 No.

Issued by authority of the Assistant Treasurer and Minister for Competition
Policy and Consumer Affairs

Tax Agent Services Act 2008
Tax Agent Services Regulations 2008

Section 70-40 of the Tax Agent Services Act 2008 (the Act) provides that the
Governor-General may make regulations prescribing matters required or permitted by
the Act to be prescribed, or necessary or convenient to be prescribed for carrying out
or giving effect to the Act.

The Regulations relate to the Act which implements the new legislative regime for tax
agent services as announced by the Assistant Treasurer and Minister for Competition
Policy and Consumer Affairson [x May] 2008.

The objective of the Regulations is to provide details to accompany the Act.

The Regulations outline the prescribed requirements for registration as atax agent and
aBusiness Activity Statement (BAS) agent, the definitions of, and requirements for
recognition as, recognised professional associations (RPASs) and recognised BAS
agent associations, the prescribed fees for registration applications, the allowances
and expenses payable to persons required to appear before the Tax Practitioners Board
(Board) to give evidence or to provide certain documents, and the requirements of the
secretary appointed to provide administrative support to the Board. Details of the
Regulations are set out in the Attachment.

The details of the Act and the Regulations were developed through an extensive
consultation process commencing in 1998, involving both targeted confidential
consultation and public consultation. Confidential consultation took place on the
proposed legislative framework with the chief executive officers of the RPAS, the
Chairs of the state Tax Agents Boards, a working group of the National Tax Liaison
Group and a sample of tax agents and bookkeepers/BAS service providers during
2005. Several rounds of confidential consultation on drafts of the Bill and
Regulations followed during 2006 and early 2007. Public consultation on a draft Bill
and draft Regulations took place over a 14-week period in mid-2007, followed by a
[four] -week period in 2008.

The Act specifies no condition that needs to be satisfied before the power to make the
proposed Regulations may be exercised.

The Regulations are a legislative instrument for the purposes of the
Legidative Instruments Act 2003.

The Regulations commenced on the day after registration on the Federal Register of
Legislative Instruments.
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ATTACHMENT

Details of the Tax Agent Services Regulations 2008

Regulation 1 — Name of Regulations

Thisregulation provides that the title of the Regulationsis the
Tax Agent Services Regulations 2008.

Regulation 2 — Commencement

Thisregulation provides that the Regulations commence on [ TBA].

Requlation 3 — Definitions

This regulation provides definitions for the terms used within these Regulations. The
term Act refers to the Tax Agent Services Act 2008. Board refersto the Tax
Practitioners Board established by section 60-5 of the Act. Recognised BAS agent
association has the meaning given by Regulation 4. Recognised professional
association (RPA) has the meaning given by Regulation 5. (Notethat Regulations 4
and 5 are outlined below.) Secretary means the secretary of the Board and includes a
person performing the secretary’s duties in his or her absence.

Reqgulations 4 and 5 and Schedule 1 — Recognised Associations

Process for recognition as a recognised professional association or recognised
Business Activity Statement (BAS) agent association

Regulations 4 and 5 allow organisations to be recognised as a recognised professional
association (RPA) or arecognised BAS agent association. The Tax Practitioners
Board (the Board) may decide to recognise an organisation as an RPA or recognised
BAS agent associations if the organisation applies for recognition in accordance with
the Regulations.

Regulation 4 allows the Board to recognise organisations as recognised BAS agent
associations using a set of objective requirements outlined in Part 2 of Schedule 1 of
the Regulations. Similarly, Regulation 5 allows the Board to recognise organisations
as RPAs using a set of objective requirements outlined in Part 1 of Schedule 1 of the
Regulations. The requirements outlined in Schedule 1 of the Regulations ensure that
only those professional associations that enforce high educational, ethical and
professional requirements (relevant to taxation) on their members can be recognised
by the Board as RPASs or recognised BAS agent associations.

The recognition process requires the organisation to apply to the Board in aform
approved by the Board. Subregulations 4(2) and 5(2) provide that, BAS agent
associations and RPAs may only apply for recognition if they meet the requirements
set out in Schedule 1 as mentioned above. As soon as practicable after receiving an
application, the Board must consider the application and decide whether to recognise
the organisation. If all the requirementsin Schedule 1 are satisfied, the Board must
decide to recognise the organisation as an RPA or recognised BAS agent association
(as appropriate), notify the organisation in writing of the decision and publish a notice
of the decision on the Board’ s website. The Board must refuse to recognise an

2
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organisation if one or more of the requirements in Schedule 1 are not met. In this
case, the Board must notify the organisation in writing of the decision to refuse
recognition detailing the reasons for the decision.

In relation to BAS agent associations, for the period of three years starting when
Regulation 4 commences, the Board may decide to recognise an organisation if

item 209 of Part 2 of Schedule 1 isthe only requirement that does not exist in relation
to the organisation. Item 209 of Part 2 of Schedule 1 provides that voting members of
the organisation must have obtained a Certificate IV Financial Services
(Bookkeeping) or Certificate IV Financial Services (Accounting) from aregistered
training organisation or equivalent institution.

Thisthree-year transitional period for BAS agent associations is consistent with the
three-year transitional period for registration of BAS agents under the Tax Agent
Services (Consequential and Transitional Provisions) Bill 2008. The transitional
period will allow the Board to recognise organisations as BAS agent associations
before their members are required to have obtained the necessary qualifications,
thereby allowing them to assist their members to obtain the required qualifications for
registration as BAS agents.

The Board must terminate recognition of an RPA or recognised BAS agent
association if the Board is satisfied that one or more of the prescribed requirements
ceasesto exist. In satisfying itself, the Board must advise the recognised association
of itsintention to terminate recognition and give the association the opportunity to
object. To thisend, the Board may only terminate recognition after it has notified the
association of its belief (with reasons) that the association has ceased to satisfy a
requirement and provided the association with the opportunity to make awritten
submission within reasonable time. The Board must then consider if a criterion has
ceased to exist, having regard to any submission made by the association. Once the
Board terminates the recognition of the organisation it must also notify the
organisation in writing of the decision and the reasons for that decision. The Board's
decision to refuse or terminate recognition is reviewable by the Administrative
Appeals Tribunal.

Prescribed requirements for recognition as a recognised association

Schedule 1 of the Regulations sets out the requirements for recognition as an RPA and
recognised BAS agent association.

Recognised professional association

As noted above, the requirements for recognition as an RPA are set out in Part 1 of
Schedule 1. To qualify for recognition as an RPA, an organisation must satisfy the
Board that it is anon-profit organisation with at least 1,000 voting members, it must
have adequate corporate governance and operational proceduresto ensurethat it is
properly managed and internal rules are enforced, it must be able to pay its debts as
they fall due, and the management of the organisation must be accountable to its
members and abide by the corporate governance and operational procedures of its
organisation.
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The organisation must have professional and ethical standards for its members
including requirements that voting members must undertake at least 15 hours of
continuing professional education each year and must be of good fame, integrity and
character. Voting members must be subject to rules controlling their conduct in the
practice of that profession and must be subject to discipline for breaches of those
rules. If the voting member is permitted by that organisation to be in public practice,
the voting member must be required to have professional indemnity insurance.

The organisation must have satisfactory arrangements in place for notifying clients of
its members (or of members of its member bodies) as to how to make complaints and
for receiving, hearing and deciding those complaints and taking disciplinary action if
complaints are justified. The organisation must have satisfactory arrangementsin
place for publishing annual statistics about the kinds and frequency of complaints
(except complaints under the Act about registered tax agents), findings made as a
result of complaints and action taken as aresult of those findings.

In certain cases, an organisation is taken to have arrangements that comply with the
requirements related to professional and ethical standards for members, dealing with
complaints and publishing annual statistics, where arrangements for such
requirements are governed by external regulation. An organisation istaken to have
such arrangements in place if it is subject to alaw of a State or Territory, or rule or
other instrument of a body created by or under alaw of a State or Territory, that sets
out requirements that have a similar effect to those requirements mentioned above.
This allows legal professional associations to be recognised as RPAS, because, in the
legal profession, these requirements are regulated by State and Territory law or by a
statutory body.

To quaify for recognition by the Board as an RPA, item 109 of Part 1 of Schedule 1
of the Regulations provides that the organisation’s voting members must comply with
at least one of the following requirements:

. the member has been awarded a degree or a post graduate award from an
Australian tertiary institution or equivalent institution, in the discipline of
accountancy; or

. the member has been awarded a diploma or higher award from aregistered
training organisation or equivalent institution in the discipline of accountancy;
or

. the member has been admitted as a Solicitor or Barrister in the Supreme Court
of a State or Territory; or

. the member was registered as atax agent for the purposes of Part VII1A of the
Income Tax Assessment Act 1936 immediately before the commencement of
that Act and the commencement of section 39 of the Taxation Laws Amendment
Act (No. 2) 1988.

Recognised BAS agent association

The requirements for recognition as arecognised BAS agent association are set out in
Part 2 of Schedule 1 of the Regulations. Recognised BAS agent associations will
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have to satisfy the Board that they have complied with largely the same objective
requirements that apply to RPAs. The only differences relate to the number of voting
members and the educational requirements. Recognised BAS agent associations must
either have at least 1,000 voting members or at least 500 voting members who are
registered BAS agents under the Act. An organisation must satisfy the Board that its
voting members have been awarded at least a Certificate IV Financial Services
(Accounting) or a Certificate IV Financial Services (Bookkeeping) from aregistered
training organisation or an equivalent institution. (As noted above, athree-year
transitional period will allow the Board to recognise organisations as BAS agent
associations before their members are required to have obtained the required
Certificate IV qudifications.)

Reqgulation 6 — Exclusion from the meaning of tax agent service

The definition of tax agent service is provided in section 90-5 of the Act.

Subsection 90-5(2) provides for exclusions from the definition of tax agent service to
be provided in regulations. Regulation 6 specifies that, for subsection 90-5(2) of the
Act, a service provided by an auditor of a self managed superannuation fund

(SMSF auditors) under the Superannuation Industry (Supervision) Act 1993 (SIS Act)
is not atax agent service.

Services provided by SMSF auditors are excluded from the definition of tax agent
service because:

. the qualifications and experience requirements for SM SF auditors are different
from those for tax agents;

. the functions SM SF auditors perform are different from those of atax agent;
and

. SMSF auditors are already subject to penalties under the SIS Act and are subject
to disciplinary procedures from their professional associations.

Regulations 7 and 8 and Schedule 2 — Tax agents and BAS agents

Paragraph 20-5(1)(b) of the Act provides that individual applicants must meet the
reguirements prescribed by the Regulations (including, but not limited to,
requirements relating to qualifications and experience) in respect of registration as a
tax agent or BAS agent under the Act. Regulations 7 and 8 provide that the eligibility
requirements for registration as atax agent and as a BAS agent are prescribed,
respectively, in Part 1 of Schedule 2 and Part 2 of Schedule 2 of the Regulations.
(Schedule 2 is explained below.)

Regulations 7 and 8 state that an individual is only required to comply with one of the
combinations of requirements. The prescribed requirements vary depending on the
applicant, but in each case require the applicant to satisfy two essential requirements
relating to:

1.  academic qualifications; and

2. relevant experience.
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The prescribed requirement for tax agent or BAS agent registration is that tax agents
and BAS agents have both the necessary academic qualifications and relevant
experience.

Tax agents

To satisfy the prescribed requirements for registration purposes, Division 1 in Part 1
of Schedule 2 of the Regulations provides that an individual tax agent must satisfy
one of the following academic and relevant experience combinations:

Tertiary qualifications

. awarded a degree or post-graduate award from an Australian tertiary institution,
or adegree or award that is approved by the Board from an equivalent
institution, in the discipline of accountancy, and a course in each of Australian
taxation law and commercial law that are approved by the Board; or

. awarded a degree or a post-graduate award from an Australian tertiary
institution, or adegree or aaward that is approved by the Board from an
equivalent institution, in another discipline that is relevant to the tax agent
services to which the application relates, and a course in each of basic
accountancy principles, Australian taxation law and commercial law that are
approved by the Board; or

. completed the academic and other requirements for admission as a Barrister or
Solicitor of the Supreme Court of a State or Territory and courses in each of
Australian taxation law and basic accountancy principles that are approved by
the Board,;

—  plus, in each case, the equivalent of 12 months of full-time relevant
experience in the last five years.

Diploma or certificate

. awarded a diploma or higher award from an Australian registered training
organisation or an equivalent institution in the discipline of accountancy, and a
course in each of Australian taxation law and commercial law that are approved
by the Board

—  plustwo years of full-time relevant experience in the last five years.
Without formal qualifications

. voting member of an RPA and a course in each of Australian taxation law and
basic accounting principles that are approved by the Board; and

—  hasbeen engaged in the equivalent of eight years of full-time relevant
experience in the preceding 10 years.
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Meaning of relevant experience for tax agents

The definition of relevant experience for tax agents under Division 2 in Part 1 of
Schedule 2 means work by an individual as atax agent under the Act or under the
supervision and control of atax agent under the Act or as aBarrister or Solicitor of
the Supreme Court of a State or Territory. The individual’s work experience must
have included substantial involvement in one or more of the types of tax agent
services described in section 90-5 of the Act, or substantial involvement in an area of
taxation law to which one or more of those types of tax agent services relate.

Under subsection 50-5(3) of the Act, alegal practitioner can provide certain tax agent
services for afee without registration as a tax agent in certain circumstances.
Consequently, a legal practitioner must register asatax agent if they wish to prepare
or lodge areturn or provide any other tax agent service that does not fall within the
course of hisor her profession. It isfor thisreason that the definition of relevant
experience includes work as a Barrister or Solicitor of the Supreme Court of a State or
a Territory provided this work includes substantial involvement in the provision of tax
agent services.

Further, specialist tax practitioners will be able to register as atax agent under the
Act, asthe definition of relevant experience permits those individuals who only
provide tax advice or who specialise in an area of taxation law to be registered as tax
agents.

BAS agents

For aBAS agent, to satisfy the prescribed requirements for registration purposes,
Division 1 in Part 2 of Schedule 2 of the Regulations provides that an individual must
satisfy one of the following academic and relevant experience combinations:

Accounting qualifications

. a Certificate IV Financial Services (Accounting) or Certificate IV Financial
Services (Bookkeeping), or higher award, from aregistered training
organisation or equivalent institution that includes the successful completion of
acourse in basic goods and services tax/BAS taxation principles; and

. has undertaken at least 1,400 hours of relevant experience in the preceding three
years.

Other qualification

. isavoting member of an RPA and has undertaken at least 1,400 hours of
relevant experience in the preceding three years.

Meaning of relevant experience for BAS agents

The definition of relevant experience for BAS agents under Division 2 in Part 2 of
Schedule 2 means work by an individual as aregistered tax agent or BAS agent, work
by an individual under the supervision and control of aregistered agent or work by an
individual of akind approved by the Board. This allows the Board to approve
experience gained other than as aregistered agent or under the supervision and
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control of aregistered agent as ‘relevant’. Currently individuals providing BAS
services are not required to be registered tax agents or working under supervision and
control (eg, BAS services may be provided by RPA members and by bookkeepers
working under the direction of atax agent (which is much broader than supervision
and control)).

In each case, for experience to be recognised as ‘relevant’ the individual’ s work must
have included substantial involvement in one or more of the kinds of BAS services
described in section 90-10 of the Act, that is, advice or compliance work, or
representing an entity in dealings with the Commissioner of Taxation
(Commissione).

Reqgulation 9 — Application for Reqistration

An application for registration under section 20-20 of the Act must be accompanied
by an application fee. The fee for an application to the Board for registration is set
out in the table in Regulation 9. The registration application fees for atax agent who
carries on abusiness as atax agent and atax agent who does not carry on a business
asatax agent are[x] and [y] respectively. The registration application fees for aBAS
agent who carries on abusiness as a BAS agent and a BAS agent who does not carry
on abusiness asaBAS agent are [ and [b] respectively.

Reqgulation 10 — Allowances and expenses for witnesses required to appear before
the Board

The investigation and enforcement powers of the Board contained in section 60-85 of
the Act enable the Board to require a person to appear before it to give evidence or to
produce certain documents.

Regulation 10 sets out the prescribed allowances and expenses payable to a withess
who isrequired to attend an investigation to give evidence. These prescribed
allowances and expenses seek to reimburse or compensate witnesses for the time,
skill, costs (and foregone earnings) that they incur or bring to the conduct of an
investigation. Item 1 of the table in Regulation 10 stipulates that a person required to
give evidence because of that person’s professional, scientific or other special skill or
knowledge is entitled to receive a prescribed allowance in respect of each day on
which that person attends, being the amount specified in the High Court Rules 2004 in
relation to the expenses of awitness of that kind. Similarly, item 2 of the table states
that persons not mentioned in item 1 also receive an amount specified by the

High Court Rules 2004 in relation to the expenses of awitness of that kind. Under
item 3 awitness should be paid an additional amount for giving skilled evidence,
being an amount that the Board considers reasonable and properly incurred and paid
for qualifying to give skilled evidence. Under item 4, in addition to the amount
payable to the person under item 1 or 2, and any amount payable under item 3, the
person may also be paid an amount that the Board considers reasonable for the actual
cost of the person’s conveyance and an amount the Board considers reasonable for
sustenance or maintenance.
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Requlation 11 — Administrative support and role of Secretary

Regulation 11 provides that the Commissioner must make available to the Board a
sufficient number of persons, appointing one of those as the secretary of the Board.
Those persons must be engaged under the Public Service Act 1999 and performing
duties in the Australian Taxation Office to provide administrative assistance to the
Board. The Commissioner must consult the Board before appointing a person asa
Secretary.

The secretary must manage the resources made available for the purpose of
administrative assistance to the Board in accordance with the Public Service Act 1999,
the Financial Management and Accountability Act 1997 and other applicable
legislative instruments, attend all meetings of the Board and keep a record of the
proceedings of the Board. If the secretary signs a certificate or other instrument
(issued by the Board) on the Board' s behalf, the certificate/instrument is considered to
be sufficiently authenticated.





